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I’'m a person living with HIV/AIDS, my wife is too; so we’re both ill, and who’s going
to raise our child? I’'m an only child, so what are my mom and dad supposed to do?

I’'m the person who’s supposed to raise my kid, but I’'m too weak to look after him.

Wang, Hubei
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Summary
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In the 1990s, thousands of people in China’s central provinces, including Henan,
were infected with HIV through state-sponsored, for-profit blood-selling programs
and hospital blood transfusions. Once NGOs and journalists brought the disaster to
light, the Chinese government worked to bring the situation under control by
banning the sale of blood and replacing it with a system of voluntary and unpaid
blood donations.
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However, the blood disaster in China has created social and economic problems for
these thousands of victims that have yet to be fully addressed. For the past decade,
many blood disaster victims have sought some public acknowledgment of the harm
that was done, as well as financial compensation. In December 2011, many spoke of
their suffering at a government forum in Beijing. Subsequently, a group of policy
advisors and lawyers drafted a proposal for the government that recommended
establishing a national compensation fund to compensate some victims.
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This report provides evidence that may help the government to draft a
comprehensive compensation plan. It documents the urgent need for compensation
and the failure of existing routes to redress, such as the judicial system and the
petitioning system.
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The report is based on research conducted in China by Korekata AIDS Law Center,
with training and support from Asia Catalyst, from April through October 2011. Two
researchers from Korekata conducted field research and interviews in Beijing, Hebei,
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Henan, Hubei, Shanxi and other areas. We conducted a total of thirty-seven
interviews with victims, experts and NGOs, and drew on Korekata AIDS Law Center
dossiers to examine another thirty cases in which people were infected with HIV
through the blood disaster.
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Our research finds that the judicial system is currently not providing redress and
compensation to blood disaster victims. Some courts have refused to accept any
lawsuits relating to HIV transmission. Even in rare cases where a lawsuit is accepted,
it encounters numerous procedural obstacles. Courts may take years to issue a final
judgment, if the case is not suspended or postponed due to political pressure from
above. Lawyers have found it difficult to provide persuasive evidence of the causal
relationship between blood transfusion and HIV transmission, especially in cases
where hospitals have destroyed their records. Even in the rare cases where plaintiffs
win a case, they have found it difficult if not impossible to implement a judgment.
Through petitioning and protesting, some victims are able to sign private agreements
with either hospitals or local governments to settle for small sums of compensation
without going to court.

FEde KREHTT, TR T B FRERAENFZELENER |, R
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As this study shows, provinces and hospitals have had inconsistent policies toward
victims’ requests. Where they have occurred at all, payouts have been arbitrary and
uneven.
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This paper draws on case studies and interviews, as well as international legal
standards and the response of other countries to similar blood disasters, to make
detailed recommendations for a comprehensive national-level compensation policy.
Our recommendations include:
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* Afull and independent investigation to establish a reliable estimate of
the number of victims, including people who sold blood to state-run
facilities, recipients of contaminated hospital blood transfusions, and
their children and partners who were infected through secondary
transmission;

¢ Specific and detailed recommendations on the establishment and
operation of the fund, including eligibility of applicants, compensation
amounts, and civil society participation;

* An official apology to the victims.

BAVAA, B —Ab@AGiMELAS, BMAEFRRGZEZRENAE
fide, PEEFLELZEARANGEGRFEIHGERITA, TEHM LA
T8 2 IRAR 777 o
By establishing a truly comprehensive compensation fund, we believe China has the
opportunity to exercise global leadership, to set a new international standard for the
human right to redress, and to create a path to the future for thousands of families
who are living in hardship in the central plains.
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Introduction
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Research Methods
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This report is based on research conducted in China by Korekata AIDS Law Center
from April through October 2011, with support and training from Asia Catalyst. Two
researchers from Korekata conducted field research and interviews in Beijing, Hebei,
Henan, Hubei, Shanxi and other areas.
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Korekata interviewed thirty-one victims of the blood disaster, including thirteen men
and eighteen women. Fifteen of the thirty-one victims were infected with HIV as a
result of hospital blood transfusions, and five as a result of blood donations. The
other eleven people were family members of those victims, and four of those family
members were also infected with HIV through secondary transmission. In the course
of our investigation, we found that the blood disaster brought economic and
emotional suffering to both those infected with HIV/AIDS and to their family
members, so we consider all those we interviewed to be victims of the disaster.

Boh, MIRZERIGT T —&FH, WL L FANF RIRT EEIZFNGEIT,
ABBFIEBIFELR. AT THRBUATX—FAGEFEE, HWikRiFZT—LI4E
FROGIBIRE Mo MREZXRITIAEE R, 12%5A R
In addition, we interviewed a scholar with expertise on the disaster, two lawyers
with many years of experience in litigation of the blood disaster, and two related
NGOs. In order to understand the government’s perspective, Korekata interviewed
one retired government official. Our requests to interview government officials still
serving in office did not meet with success.

B R GG ARr B AR e AE 5000 B89, e A B fE BB LR AR,
HNARGHERZTHTHE NG mEFERE, FEZTwIERER. ATHRPHITH
, BB ARTENAE LB LR K. RTEZL R, —RRTHTqHERRE
BT LFMA, aFFFaH. ERIEM. PR
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All of those interviewed were informed of the research purpose, content of the
interviews, method of collecting information, and how it would be used. Each
interviewee received and signed an informed consent agreement. In order to protect
those interviewed, we removed all names of interviewees. In addition to the
interviews, some of those we met also shared documents with us about their cases,
including court documents, hospital proof, appeal documents and so on.

MR Tk, MRGIE T hRFETFRGIFANE, —HFA 304, X
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In addition to its interviews, Korekata AIDS Law Center also reviewed cases from its
own files, a total of thirty additional individuals infected with HIV through blood and
blood products. These files include court documents, mediation agreements,
appeals, and petition materials. At the same time, Korekata collected another sixty-
seven cases of individuals reported in the media.

W T AR fe TR, KRR R GE T oiRiF EFHALE® E6 LS
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Due to limited time and resources, we were only able to conduct research in
provinces that were seriously affected by the blood disaster. Although the victims we
interviewed represent only a small portion of those affected, we found that they
represented the rights problems and living conditions of the larger group of blood
disaster victims. Based on our research, we find it is critical that the government
conduct further research into these issues. Korekata will continue to collect cases
from other victims in order to create a more complete record of the disaster, and to
enable the government to study the issue and use this data as a basis to formulate
new policies.

ERFRY, Hikf BNt LE TR T X eE: BREAN Rk
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B AR GG A28 A0 B IR AR W R 5, BURIEBGER d B AU AE A B Ao B FR ok
AN G ERRRE , BAMMA AT EBIESGRSME ZHITRE.
Our two organizations cooperated in the following ways: Asia Catalyst provided
coaching to Korekata AIDS Law Center in research and report-writing skills. Korekata
conducted all the field research and drafted most of the report, while Asia Catalyst
drafted the introduction, bibliography, and the sections that reference international
standards. Our two organizations drafted the policy recommendations together,
while consulting Chinese and international legal standards. Each organization edited
the sections written by the other.
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AR TR S ARIBFREL, AREREE. RFHFARSAFT LA K.
Asia Catalyst assisted in translating the report into English for the convenience of
international readers. However, in all instances, the Chinese text should be the
standard of reference.
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Background: Origins of China’s Blood Disaster

¥ £19855F BT F—H ik m, 12— A% 90FR T, EREEA
B ARZ e Ry X fe —fRABE T 38, o b B P36 — L8 4, HHA
it B AR m AR R, REXZREFRMA LA ER L L P
%, 122 F e hig i g4 Sibm AR ALSRFEI R, B, @dH
BAE R AR, — R THF N ERETER T XBRFNIRE.
Although HIV/AIDS first appeared in China in 1985, it was not until the mid-1990s
that risky blood collection practices propelled the epidemic into the general
population. Thousands of residents in the central provinces contracted HIV through
commercial blood donation. While commercial blood-selling was the initial mode of
transmission in this region, HIV quickly spread across the country via the use of
tainted blood and pharmaceutical blood products by hospitals, and again through
transmission to sexual partners and children who were born to the first group of
victims.

XY RTEFEHE VAREL SR, E5MARFHE, @i b iRi&2 R
X BRGZTEFBRSBARNER, N HFE IR THETER,
ABGEF O CFRFEG AT, BT, TFEHMNAEFR. BRI AL PR
& 16 A = & 0915 5 Fa Ao
The exact number of individuals who contracted HIV in this blood disaster remains
unclear. Most of those who contracted HIV via commercial blood donation were
farmers or rural residents who face severe limitations in their ability to support
themselves and their families, or pay for treatment. At the same time, they face
stigma and societal discrimination in schools, hospitals, and other public spaces.

AT HERF E kT LM GRF R, mAMERA, AR ZAMER S
8983 F K, NZERREGE L.
This introduction will provide a brief overview of the origins and the development of
the HIV blood transmission disaster, providing the background to the need for
compensation and redress, the focus of this report.

RAEH GAe: HiEd

The Origins of the Disaster: Commercial Blood Donation

A iRTRGRAE, AR EFRE. REFHAUR, FTEHLT AE
IHREXTHEFAMEAKRERAR, 2EHETEAEZLFORY. BFREL
WwEA T LAMKRE R FE, 1989, BE5REAT (XTHV KREFRSA XA
BEL L, It — TR AT TR RIAL L Fok 2 A RBRME, K6

B, MHE. AFH. BRERUNE. BEFASEH, CATHFXEFDZARSA LRAMGELY . M
A BH: 198951 H15H.
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A F Ak R 68 %o

In many ways, the blood disaster is the result of colliding social and economic forces.
When the “reform and opening” of China’s economic system began, authorities set
as one goal of the reform the establishment of a “socialist market economy,” and the
country embarked on rapid economic development, and social reforms that included
changes to the health system. In 1989, the State Council promulgated Ideas on the
Expansion of Medical Services and Related Issues, which further sparked the national
shift towards marketization of health services.’

EFRE, ARFIEY, BUAESF LA ZRGLE REET . 1985
£ 520024, BURFBENSRE AR FTH, 179 0K) 723.4%, 45K KiE1.4
%, HP20#-280F K G A0 5K ATH T ik Rk, B, LK% HGA
S BT RANM, RRRELEFFGEN R YRR ThiEd, ®
During this period, the reform process included drastic reductions in government
health spending. From 1985 until 2002, the government share of health investment
dropped sharply, by twenty-four percent in a seventeen year period, amounting to a
reduction each year of nearly 1.4 percent. The period between the late 1980s and
early 1990s saw the most rapid reduction of investment. As a result, the majority of
public health agencies had no other choice but to engage in income-generating
activities in order to survive.*

QFRMH, FPRIER G L ARITRIAE R L 3L, FAZFEEHHRE
ES AR, BT RAEFTR, XBHRZBFIEEGRRBMGEBUTN S
B, 3| beshHATA LR AN —RE R Bk, A A A A R R
KA B R WG sh, ARG RBEEE S AlEdkdd o9 585 /£205]50 % Z )
, AR TR, BiEe0% ik E A kotk, CmAE—REY, EE26MkaE
AFBM, FrRbFGRFTRAALET LM, A 1L 2 H 8 F #k800cchy ik, 3K
6948 42022000 ], @ RAKIRE AL AT
Thus, in the early 1990s, local Chinese health authorities in the central plains area

2 Ministry of Health, Ministry of Finance, Ministry of Personnel, State Price Bureau, State Taxation Administration.
Views on the Expansion of Health Services. January 15, 1989.

TTT, BHRRHAESFENEALAFL——PREAFLAKATROZH 804 #25F) , HALS (
M3k) o i AH: 201141098, Mik: http://www.wyzxsx.com/Article/Class4/201107/251016.html.

‘ Ding Ningning, “Economic Reform and China’s Medical and Health Industry: The Changing Economic, Political
and Social Background of China’s Changing Medical and Health System.” Utopia [website]. Visited October 9,
2011: http://www.wyzxsx.com/Article/Class4/201107/251016.html.

® He, Aifeng. “Deadly Secret: AIDS in China,” CBC News, 20068 A1 B, i [4 it ia: 200747 /188, Wi
http://www.cbc.ca/news/background/aids/aids-china.html. Also Erwin, Kathleen. “The Circulatory System: Blood
Procurement, AIDS, and the Social Body in China,” Medical Anthropology Quarterly 20, 2 (June 2006): 139-159.

® Erwin, Kathleen. “The Circulatory System: Blood Procurement, AIDS, and the Social Body in China,” Medical
Anthropology Quarterly 20,2 (200646 f1): 140. % ¢« AR L EmALEF L 2R KRR BTk FE> , CGLFHR
» 20061198, % E BA: 201152 A48, Mik:

http://news.163.com/06/1108/23/2VEOH52H0001124J.html.

7 Erwin, Kathleen. “The Circulatory System: Blood Procurement, AIDS, and the Social Body in China,” Medical
Anthropology Quarterly 20, 2 (June 2006): 139-159; Wu, Zunyou, Zhiyuan Liu, and Roger Detels. “HIV-1 Infection
in Commercial Plasma Donors in China,” The Lancet 346, 8966 (July 1995): 61-62. /£ — 1 % Tl & & # a9 3R % F,
BAD GG AT E B SRR A, BALA k& R4 X A45% L. £A Cohen, Jon. “An Unsafe Practice
Turned Blood Donors into Victims,” Science 304, 5676 (200476 A ): 1438-1439.
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engaged in large-scale establishment of blood banks, and promoted blood donation
in economically-disadvantaged provinces. Lured by the opportunity to earn some
quick money, many cash-strapped farmers actively participated in the state-
sponsored project of commercial blood collection.? Individuals typically donated
twice a week, with some donating more often, either under pseudonyms or by
visiting more than one blood collection center. Most donors were between twenty
and fifty years of age.’ Typically, individuals gave 800 cc of blood, and while some
individuals were compensated as little as eight CNY [approx. USDS1.27], each
donation was typically worth twenty to 200 CNY [approx. USD$31.75].%°

A AE R e 2 A A IR AR T 3% o, AR X R) B AL ST — B 3 T BUR SR A9 2

Ko ELHEGHFELT, ZDAFFAAB NG RBEXEE LT 244, FEIE
8 b R AR T X R 0T g,
Chinese blood donors were prompted by financial incentives, but also encouraged by
some local authorities, who believed that a native blood supply was safe, and would
not be tainted by HIV and other blood-borne viruses as foreign blood supplies had
been.'?

KT, TEEANNIZALTRAR BRI A AL T4 ¥ EH BT,
B Nkt S TR A AR, PlEeg Bl R —4, FE A X k&L 547
FHAEFRE, A 19955, B st FRHNIERBELERELE, AL £
BT A 69 7 Ak e 3k, FF R4S 3 fe R AT A AL, 120054, FE T ARMA
T asEERPEY , BLTHPREFREMAGLRRERR, FrRRK
ERTBERR L. MAEZDPERADZA, —EFBFRTERPBATH
e g kS,

®He, Aifeng. “Deadly Secret: AIDS in China,” CBC News, August 11, 2006, accessed on July 18, 2007,
http://www.cbc.ca/news/background/aids/aids-china.html. Also Erwin, Kathleen. “The Circulatory System: Blood
Procurement, AIDS, and the Social Body in China,” Medical Anthropology Quarterly 20, 2 (June 2006): 139-159.

° Erwin, Kathleen. “The Circulatory System: Blood Procurement, AIDS, and the Social Body in China,” Medical
Anthropology Quarterly 20, 2 (June 2006): 140. However, in some provinces, such as Inner Mongolia, HIV-positive
men outnumbered HIV-positive women. See “#& X 3% j% & o8 £ & & R K, i it 2 )& 4% 4% [AIDS is Mainly
Spread through Tainted Blood among Peasants in this Region],” Northern Papers, November 9, 2006, accessed on
February 4, 2011, http://news.163.com/06/1108/23/2VEOH52H0001124).html.

1% Erwin, Kathleen. “The Circulatory System: Blood Procurement, AIDS, and the Social Body in China,” Medical
Anthropology Quarterly 20, 2 (June 2006): 139-159; Wu, Zunyou, Zhiyuan Liu, and Roger Detels. “HIV-1 Infection
in Commercial Plasma Donors in China,” The Lancet 346, 8966 (July 1995): 61-62. In a report about Donghu, a
remote village in Henan that also suffers from the catastrophe, each blood donation was worth $5 US dollars. See
Cohen, Jon. “An Unsafe Practice Turned Blood Donors into Victims,” Science 304, 5676 (June 2004): 1438-1439.
YRR ARE, (L2 o: BRAREETEFHLREEY , Ay, 20074

12 AIDS Blood Scandals: What China Can Learn from the World’s Mistakes. New York: Asia Catalyst Report, 2007.
3 |bid., pp.680-1. See also Hutzler, Charles. “Blood Problems, Poverty Point to AIDS Outbreak in China,"
Associated Press, November 5, 1995, summary accessed on July 26, 2007, http://www.casy.org; Associated Press,
November 5, 1995, summary accessed on July 26, 2007, http://www.casy.org; “Expert Says ‘High Risk’ of
Contracting AIDS in China,” Zhongguo Tongxun She (Hong Kong), February 19, 1993, summary accessed on July
26, 2007, http://www.casy.org; “To Raise Awareness of AIDS,” Xinhua News Agency, December 1, 1994, summary
accessed on July 26, 2007, http://www.casy.org.

" Goubran, H.A., T. Burnouf, and M. Radosevich. “Virucidal Heat-treatment of Single Plasma Units: A Potential
Approach for Developing Countries,” Haemophilia 6, 6 (November 2000): 597-604.

Y sk E AR EY , EARAWIR, 2004412 A308, 5 B4 201142 A48, Mhk:

13



o [ e ik 75 Je F 4 B AL I 3 3 China's Blood Disaster: The way forward

In the early 1990s, China began to receive warnings from its own health experts and
from the World Health Organization (WHO) about the risk to the blood supply.'® But
like other countries, China was slow to act on these warnings. It was not until the
spring of 1995, when HIV infection via blood centers became obvious, that
authorities closed all commercial plasma centers and mandated heat-treatment of
plasma.” In 1998, the Law on Blood Donation went into effect, which prohibits all
profit-based blood collection. In 2005, China’s Ministry of Health implemented the
Regulation gn the Management of Blood Stations, mandating a centralized system of
blood collection, virus inspection, and quality control; some local governments
already’had pilot programs in place before the regulation was passed.*®

AW EIE: EfRHh

Hospital Blood Transfusions: Spread of the Disaster

& A0 fn g R %ﬁ%&k%ﬂ’kb‘- X% A o 19?7’"@ SR
A iR 548 69 i A2 P AR A ﬁ%i%%ﬂ%ﬁ%%éﬁ B, ATHE
ﬁ&ﬁmoﬂﬁ&hﬁﬁ%%ﬁ REERAKREG, AR hEo¥ s oikht
i RE—R, BF-—REZLBON, ApHhK, WREIA#FTHE, R
BH— iR EET A, AT ET ek s g R iy 31X 2 3% 4
g, AWMiEfELZZEARNERAERIEM.
Unsafe collection methods thus facilitated the spread of HIV in two ways.*° First, HIV
was spread through the blood fractionation process, in which plasma is separated
out from whole blood to create blood products. Since the plasma yield is not high in
each individual donation, blood must be pooled from many donors before it can be
run through the centrifuge. Without proper screening, one contaminated blood
donation can contaminate thousands of units of blood product, which is then used
by hospitals.

%=, fski@E oK \%‘ﬁiﬁé’]ﬁ&@%a, XRA T Bakdkfe R, F
ML A T ek fe kR B AT R B, AR Rk Bokikfe., 2 TR FHIKEF

http://news.sina.com.cn/0/2004-12-30/03014665105s.shtml.

' Ibid, pp.680-1. Also Hutzler, Charles. “Blood Problems, Poverty Point to AIDS Outbreak in China," Associated
Press, November 5, 1995, summary accessed on July 26, 2007, http://www.casy.org; “Expert Says ‘High Risk’ of
Contracting AIDS in China,” Zhongguo Tongxun She (Hong Kong), February 19, 1993, summary accessed on July
26, 2007, http://www.casy.org; “To Raise Awareness of AIDS,” Xinhua News Agency, December 1, 1994,
sumMary accessed on July 26, 2007, http://www.casy.org.

7 Goubran, H.A., T. Burnouf, and M. Radosevich. “Virucidal Heat-treatment of Single PlasMa Units: A Potential
Approach for Developing Countries,” Haemophilia 6, 6 (November 2000): 597-604.

B o 3k 3% kA IR E [Preliminary HIV/AIDS Test Facilities Are Established at Blood Stations],” Chongging
Evening News, December 30, 2004, accessed on February 4, 2011, http://news.sina.com.cn/0/2004-12-
30/03014665105s.shtml.

PamE, «HEHIR: SRFORE , AR R, 20104,

2% Tycker, Joseph D., and Charles C. Lin. “Poverty and the Spread of Bloodborne Disease in Central China,” Journal
of Infectious Diseases 193, 6 (March 2006): 902-903. Also see Gao, Yaojie. & /& #9 2 3: M ZF T ILFE [A
Virtuous Soul: The Memoir of Dr. Gao Yaojie]. Hong Kong: Mingpao, 2008/2010.

R EmeE Ak E A TNREARSE, LB BRhRBETEFALEZE Y, A%, 20074
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fiR A —ARBEFOH, BERRZEFRER ARG RS R, RS AR T
oty Nk T XitRE. RV/REZFEFHFOMT, AERLE R LR
% 5]10% —20%. 120 7 69 & ARG 309 B Je 5 % 1£80% . ¥

Secondly, blood collection centers often re-injected blood back into donors to
reduce the likelihood of anemia, thus enabling them to recover faster and donate
blood again.” The blood that donors received had been pooled in the centrifuge,
and many were infected with HIV through this risky practice. According to some
Chinese researchers, the rate of HIV transmission among former paid blood donors
ranged from ten percent to twenty percent, but Western experts have estimated
rates up to eighty percent.?*

LR TR B EERTHER, R EHNARE, £AFVEH, ER
MEFRRGTPRBUT AL TZERANBRATERBHA K. EfR, 4552
RATHR G ELE, o8 e 7 XA A AF R LC 8 B R 545, rhdediy
o B BF, A0k 69 ik Ao dn iR A se A TR, BT B HUE R A BT A id i e Sk
TRRA R, mARZEEMEN . PEREALASKEMI T E iR, @iX
B fn R AL T AR A R A, 2
The contaminated units of blood and plasma were distributed to hospitals around
the nation, infecting thousands of others. In China, the economic burden on
hospitals was exacerbated by the central government's underfunding of the public

*2 Erwin, Kathleen. “The Circulatory System: Blood Procurement, AIDS, and the Social Body in China,” Medical
Anthropology Quarterly 20, 2 (June 2006): 139-159. — 3t ¥ [F 5 2 4, 2 X #AT Lo AF L, AN 24 4248 dn 4 69
RBER, MBETENRE, FETEAFEMEWBRELLNRTHTFHEREGREL, 2AENLRAYEEH
dr 3k fr 69 AR R R B IL— R AFHIR S . A Ji, Guoping, Roger Detels, Zunyou Wu, and Yueping Yin.
“Correlates of HIV Infection among Former Blood/Plasma Donors in Rural China,” AIDS 20, 4 (February 2006):
585-50L; E B 4. M. MEE. THE. Rk FEH. FAA. IWAHE CGRRAEM R ABFHIVE R
ATREAEY , «FELHAEH> 20034034, 134—1357; ML, AP, . A o £
D2E. k. BEE . ZR, FRHEERERABHVEEAFRFESND , CTHRBEFEEY
2003402, 65— 66T ; FEFHE CERWBREAEE B ABHVELAITRERAESN KERRGESY
20064034

2 For additional details on this process, see: AIDS Blood Scandals: What China Can Learn from the World’s
Mistakes. New York: Asia Catalyst Report, 2007.

** Erwin, Kathleen. “The Circulatory System: Blood Procurement, AIDS, and the Social Body in China,” Medical
Anthropology Quarterly 20, 2 (June 2006): 139-159. Some Chinese researchers also tried to conduct statistical
research to measure prevalence among commercial blood donors. Noticeably, while the HIV prevalence rate is
much lower than the rate reported by western researchers, Chinese scholars still recognize that the infection rate
is much higher for people who formerly sold their blood to the blood station. See Ji, Guoping, Roger Detels,
Zunyou Wu, and Yueping Yin. “Correlates of HIV Infection among Former Blood/Plasma Donors in Rural China,”
AIDS 20, 4 (February 2006): 585-591; Wang, Baisuo, Xiang Li, Aihua Xing, Jingjun Wang, Qiang Zhao, Yuzhen Li,
Yueyou Li, and Kehui Liu. “3& 307 4244 do A BEHIV R 747 7% 52 3 % [Epidemiological Survey of HIV Prevalence
among Blood donors in One District of Shaanxi Province],” Chinese Journal of AIDS & STD 9, 3 (June 2003): 134-
135; Wei, Wei, Xiwen Zheng, Zhe Wang, Jie Xu, Shi Huang, Weiguo Cui, Xiaoguang Li, Jianhua Qu, and Yan Wang.
“Hdy 3 Bk e R AFBEHIV B 42 I74T 9% 52 5 AT [An Epidemic Analysis of HIV Infection among Paid Plasma Donors
in One County of South Henan Province],” Henan Journal of Preventive Medicine 14, 2 (2003): 65-66; Xue
Fanghui. “ 3k 36 BRAZ A 4248 dn ABEHIV & 4237047 7% 52 A & 447 [Epidemiological Survey and Analysis of HIV
Prevalence among Former Paid Blood Donors in a Certain District of Southeast of Henanl,” Practical Preventive
Medicine 13, 3 (June 2006): 617-618.

PHmpk, «PRREARH—SMEEEGFINESHBEY , RAHARNE, 2008,

PikEE, <G ATFEMRFIAY , FPEEHIR, 20045114290, FF BB 201142 A188, W
3k http://www.360doc.com/content/05/1004/21/142 16817.shtml.
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health care system. Hospitals, particularly those in rural areas, were required to seek
profit-generating procedures, such as blood transfusions, to maintain their daily
operations. At the same time, there was a shortage of legal blood and blood
products, so local hospitals and clinics used “blood heads,” or blood brokers, who
brought in donors off the streets without any prior screening.”’ Hospitals purchased
blood from other parts of the country that may have also been unsafe.?®

=, R FBURRITABEOIEHFR T KAEGY Ko KK 09 iR
FRFHAR AL T LT FR, FERFIIER T E A IA e B F 3%
R EGAFE . dm R B E RS AR T R DL B Fe X R 0 BEAE AR R AT
S BRI M B AL B G 69 AT AR, AR A AL R E R R ik
IR T Fgm FAe A LA, BB S A4
The third factor in the spread of the disaster was the cover-up by some local
authorities. The disaster largely took place in the 1990s, and early on, cases came to
light that suggested blood transfusions were spreading HIV/AIDS. If local hospitals or
health bureaus had told all those who had received blood transfusions to take tests
for HIV at the time when they first became aware of these cases, it would have been
possible to avoid much of the secondary transmission of HIV to other partners and
family members and could have saved many lives.

FE—EFLT, BEREAERM R T b ik 09 84 B E R L.

ABZEMNTRG3LZFE LY, A8 2ARFTLEE. WAKE LN HF
NTAERRBRET Xim. mALLEL, AANIEGLERARFRIETT,
LT EFH,
In some cases, hospitals failed to inform recipients of contaminated blood of the risk
of their exposure to HIV. Of the thirty-one victims we interviewed, twenty-six were in
critical health, having sought medical care from multiple clinics before finally
discovering they were HIV-positive. Some victims found out they were HIV-positive
so late that they were unable to obtain timely treatment, and died as a result.

BRI — % EHAR, HHKT 1995F KK IA AL E T E A b fe i
B3R, 12— A 5200845, LEAHLANM R EE,
One person we spoke with in Hubei alleged that as early as 1995, people in the local
hospital had contracted HIV through blood transfusions, but because this hospital
did not test for HIV or warn patients of the risk, new cases of transmission of HIV
through blood transfusions continued to appear as late as 2008.

it “de RAEZMGE LTS ERNIER G HE, BUTD ERATA L£XA
Elmdhtg N, —FE—pi@md e, RIAKTEERZL S A

%7 Gao, Yaojie. ¥ B & i# 7 4% — & 4 i B 4 49 R ATIE T 5 38 %% [Aids Disaster in China: Dr. Gao Yaojie’s Latest
Testimony and Revelation]. Hong Kong: Cosmos Books, 2008.

?8 Zhang, Jianguo. “fik &: £ F X445 % X [Xingtai: How Much Longer Can It be Covered],” China Pharmaceutical
News, November 29, 2004, accessed on February 18, 2011,

http://www.360doc.com/content/05/1004/21/142 16817.shtml.
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729

He told us, "When the county first discovered HIV/AIDS, if they had immediately told
every single person who had gotten a blood transfusion at the hospital, every family
and everyone in it, to go and get tested, not so many people would have gotten
HIV."°

BEBRXGYREHEAETEZTET + L5, RN AR ERFLIRT FE

B B A 6 B YE . T R AR R e 5 B3 R R T A MR A K20 290 R R TS T
, B BT — AR E. A2 200145, <ALRY 69— NIl 4 FHA
89 B RE E A A X E AR AT AL BUF— B A TR 0% F A
Given that the blood disaster took place over a decade ago, obtaining a reliable
number of the victims is now extremely challenging. At the beginning of the
outbreak in the 1990s, when paid blood donations in Henan sparked the spread of
the epidemic, the local authorities attempted to cover it up. In 2001, a series of New
York Times articles brought the so-called Henan “AIDS villages” to the world’s
attention. However, the Henan government still did not publish information about
the number of victims.

19954, T td— A EE A TR TA I T S35 5 AL A 42 ke AR

Lop GG A S, A DU T LA, 12 AR R R 6
P, mELBE LR,
In 1995, a local physician in Henan, Dr. Wang Shuping, discovered that the AIDS
epidemic was spreading among blood donors. She reported on this situation to the
health bureau, but the health bureau did not take steps to address the situation, and
Dr. Wang was removed from her position.*

20016 H, PERHBFHERAAS TEHANZhRE LI ZRFHILE, RELZ
JE ok R AR o S B e MR R R A 09 AR 9960, F RAE KRR H AZ~5T
Ao 220044, FwmdtiT i mES, WMETEE kR EF H25T Ao
{23 —J F 34T FRMMRG T . > 5)2007F, FE ZAE AL
I g A B e Fagh AT707 , BRAE KA A e SRR k] S E9.3%, 4
#65100 A0 >
In June 2001, the Chinese government first published the rates of HIV infection
through the blood supply, and stated that 996 people had been infected through

PR e g, #ak, 201147A208 .

%0 Korekata interview with Fan X, Hubei; July 20, 2011.

* David Bandurski, Martin Hala. Investigative Journalism in China: Eight cases in Chinese watchdog journalism.
Hong Kong: Hong Kong University Press, p. 41

*2 David Bandurski, Martin Hala. Investigative Journalism in China, p. 41.

BREE, KREAIESTHLREELIRBEREALEEREY , CPEFHFIR 2001580268, B
#: 201147 A26 8, Huik: http://news.sina.com.cn/c/2001-08-26/339417.html.

M, GTd AR AFAEREY , NGOCN.net (F35) o FFBM: 20114114158 o Hhk:
http://www.ngocn.net/?action-viewnews-itemid-2605 o

BB R A RARERE (2007) >, BEFRBELERIEERAHIAE. KSR LEARTE
AU
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illegal plasma sales. At the same time, other experts suggested that the real number
could be 30,000 to 50,000 people. *® In 2004, Henan initiated an investigation into
HIV/AIDS, and reported that the total number of people living with HIV/AIDS in the
province was 25,000. Yet experts were skeptical of this number.’’ In 2007, the
Ministry of Health estimated that there were 700,000 people living with HIV/AIDS in
China. Of this number, they estimated that 9.3 percent had become HIV-positive
through blood donations and blood sales, a total of 65,100 individuals.®

W T — i BRI R AT SR, Al T A2 FAKNR
AL, RAVRA, AENZTEFEFARE SANTBUFNE R EHRNAE
AANVEGAE TR . ERAVIKNA, BUFE SR EFREERAE, SRR AR
8 0 R Fe e EH AL, VASAE A KR BUR G AR
However, the closed attitude of some local authorities at the time led to a missed
opportunity to calculate the exact number of victims. We believe that the true
number of victims is somewhere between the official government estimate and the
much higher estimates of doctors and AIDS activists. A more in-depth investigation is
needed, with the resulting number of people infected with HIV through the blood
disaster made public, as a basis for any future compensation plans.

fRRFEA, ZmAR

Resolving the Problem: A Basis for Moving Forward

MM T PEATHEERE, RBLENT BRI RENHELFEF
ab 2
Ao
Examining the process of China’s economic reforms clarifies how social and

economic conditions created the disaster.

B3 RAEAR T CHERTTTIAA, TEAESFZAKRAKE, Bk
ERANE 7AFZELHFRE T @y, RS 7 ERTHZ R LR
FTRAGEFRFIER, MEAAASZEERZAFLG I NE, ¥
State Council Development Research Center expert Ding Ningning observes that the
specific reforms of China's health system were shaped in many ways by the
economic system, and many of the policy arrangements were simply derived from
the economic framework, without a complete analysis of the laws and policies of the
medical profession.*

% Lan Yan, “China has 30-50,000 Blood Donors Infected with HIV Due to Illegal Blood Collection,” China Youth
Daily, August 26, 2001. Accessed July 26, 2011: http://news.sina.com.cn/c/2001-08-26/339417.html.

37 Zhang Ke, Investigation Into Five Years of HIV/AIDS in Henan, NGOCN. Net [website]. Accessed November 15,
2011: http://www.ngocn.net/?action-viewnews-itemid-2605.

3 state Council HIV/AIDS Working Committee and UN Theme Group on HIV/AIDS in China, A Joint Assessment of
HIV/AIDS Prevention, Treatment and Care in China. Beijing: 2007.

B Trr, (BFAHBAEETANESDAFL—— PEES ZAKRNTLGEF. BE. AT R
, BAZ S M3k, FF AM: 2011461090, Mik:
http://www.wyzxsx.com/Article/Class4/201107/251016.html.

40 Ding Ningning, “Economic Reform and China’s Medical and Health Industry: The Changing Economic, Political
and Social Background of China’s Changing Medical and Health System.” Utopia [website]. Visited October 9,
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Wik RiT T — % LAIGBKE R RIZH), 905K A0 34T dALE T4E
B, AT RS S AARERGORAEERR, "TLEWNTEHRL
AWK S EHE TR &,
Korekata interviewed a retired senior Ministry of Health official, who recalled doing a
field trip to Henan health bureaus in the 1990s during which he noticed that the local
epidemic prevention center had taken the refrigerator that should have been used
for vaccines and was using it to hold plasma. ** This is just one example of how
national health agencies at the time were focused on income generation.

AIFHZ PRI GG IRE, LEBAME AR R 04518 e Ko iR
H ARG EE, 22, BT EXHHWEMNTRAES, BERAEIFITR
B— e B ERXGREF RO TG, BAVAA, REAEZEARKEE
AR P S BAT A LR A A A, LB % B AR AMEALE L,
Current proposals before the Chinese government recommend compensating victims
who were infected through hospital blood transfusions, but exclude those who sold
their blood. However, because of the unfortunate role described above played by
state-run blood-collection facilities and local authorities at an early stage of the
disaster, we believe that people who sold their blood to state-supervised facilities do
deserve to be compensated.

Flef, RAEHEAER EARFZFRAE, RANAA, T 5B
’Yi, WRGLE A s 8 R M, A IR A RBEARAE 5 AR AR A AR, A L,

EEAN—LFZAEBURARTTEFE R S AMF A, KA
ZE’FH‘ Bt B LT iR T R RAEGME, FRAFARGARLEFER, FTaxEF
FiE o
At the same time, the fact that economic and social forces together fueled the blood
disaster means that in our view, no single individual or group of individuals can be
held criminally responsible for a disaster of this scope and duration. Many people in
many regions and at many levels must share that responsibility. Thus, while some
Chinese experts and NGOs have called for officials to face criminal charges, we
recommend instead following the example of some other countries that have
confronted their own blood disasters, in which leaders have made statements of
apology to the victims.

b E B FEERAEYEE D, 24 E T HRaRMN. ARed TA LR
o SR B e R — AR A, A AAS B LR PEGGEE, LI LA
BamdtE . B AR RBUR A X &2 FHRBEAME, TALRE ﬁ%ﬁﬂr/}&%&%%"&-ﬁ"—%
BEr@EE A, CEFASPE—AESHATENEF AR, ATHEGKXEH
%o

China's remarkable achievements in economic development have come at a high

2011: http://www.wyzxsx.com/Article/Class4/201107/251016.html.
T MekkirE, L, 201148 A,
* Korekata interview with X, Beijing; August 2011.
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cost. Since paid blood donors and people who paid for hospital blood donations have
been a vector of the spread of HIV into the general population, they are both a
source of China's prosperity and its victims. By establishing a national compensation
fund to enable these victims to build a new future for themselves and their families,
China may approach the ideal that all its citizens have worked to realize: a country
that upholds human rights, a responsible world power.
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Research Findings

EAVOFT R LI, T Rk TR A A RUBAEE, R 5 T 42 it

%R B EAT, GAEME AR BGEYNE, FHFEA T ERMEFE, FlRMAT
M, ERIRELTRENF. BREFFFORIZEN ZARIR £ FR Ko
Our research discovered that the victims of the blood disaster suffer greatly due to
their impoverished state, and encounter a variety of obstacles in their efforts to
obtain compensation. These include difficulties in obtaining evidence for use in
court, cases that were suspended or indefinitely postponed during trial, cases in
which implementation of court judgments was difficult, and cases in which courts
refused to accept lawsuits. We also found that the amounts awarded in
compensation to those victims who were successful in obtaining an agreement were
uneven.

&, Be9%EH AR FE LT, 12 Lig REERSMENAE, 2 KR
R, Bk EH e BT KR, FEART R,
Ultimately, many victims turned to petitioning to gain redress, but because
petitioning does not lead to a full resolution of their cases, and because it can be a
waste of individual and government resources, petitioning can also lead to social
conflicts.

AFWHAANEARGLE R, AIEBZ b, KAVRABAT R 48 k4T B
FRAE, XTALAE B A2 FHREAME, AT A A B XY R,
This section sets out findings from our research. Based on these, we then make
recommendations for policy reforms to help the victims, and China as a nation, to
move on from the disaster.

ZEHEFRLK

Survival of Victims

%% EFHBRGIEEAES, FHREATIH AT Y. kR FRIE
BT RATE IR, FRGETFES N TEET R ﬂ Bf, AR E ZRET
KTk BEIREANTEF LS ﬁy#%&%, 248 A Tk B AR o
FHNo N TRERIEZEKRN T ﬁﬁffié@/\%i)‘é, iﬁ&nﬁto
Many of the victims of the blood disaster are affected in the prime of life, between
the ages of twenty and fifty. HIV/AIDS not only attacks their bodies, but also
overwhelms them with heavy medical costs. At the same time, many have the
responsibility of raising children and caring for elders. But after many years of
combating the illness, they may not have the ability to work normally; this is
especially true for those who are farmers or who make a living from manual labor.

KERATH, §EZIHRMGI KL ERELFLH, LRTEE
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W Mk R AT Bl BV E SRR AR . A MR A A —
RTZ, TRAA—IL, ZFEh. AAEARZZRENMERITYA, AFXBLIA
T, CRBET, WRGAEMNT. "

A woman from Henan, named You, contracted HIV after her husband sold blood
twice and transmitted the virus to her. When we interviewed her, her husband had
already passed away, and she was raising a daughter on her own. She said,

We don't even have the right to die. Sometimes | really wish | could die, but
when someone dies, what will their child do? Now | really envy those who have
died, they have nothing to worry about, no suffering, and they don't have to
confront discrimination by other people.**

EMERLR T TWEIRZEL, BT —LRAAAERTF RKin &,
HU=ZLHMARAZ T AL T W B RIEWE R, MR AN EFAHATEE
#, AP —L2FHHAAIFALIT, BAMA: “RAWEFN, AHL2#HTRES
K—ABLER? RALFRER, RAEREB. RNEFTEE TR, RBEA
T KA, RMNXEH, ZART EEHG. RAEMNFTEZRHEATE? AE=
wt %, FEHALT, P
In Hubei, we interviewed four male victims. One had contracted HIV through a blood
transfusion after a car accident, and the other three had all contracted HIV from
their wives who had themselves contracted HIV through blood transfusions they
received during childbirth, and whose wives had since passed on. One victim who
had tried and failed to sue the hospital was even more dispirited, and said, "l am a
victim—why can't they give me any response? | feel so frustrated and | can't see a
way out of this. We don't understand why we lost our wives and our family
members. The three of us here all lost our wives. Our homes have been destroyed—
only thirty or forty years old, and already widowers."®

H A EE RAEBRER, RELELZ, RERANME LR A, K
PNEERIER? BNERAKZE AT, RERBE L2 KAV ILF 7 AR
REBEN, EAVMEZEFTA, FTAELA. B2IHEAN, ALEZAER
BT RAE G FTARRAGA, REINBY LA H & RFEHRME 7Y
Another victim said,

I am living with HIV/AIDS, my wife is too, and we're both sick. Who will look
after our little boy? When our son is the only one left, what are my parents
supposed to do? If our son gets sick we have to pay for him, the doctor says
he's normal, so he has to pay medical fees. But he's a person, people get sick.
I'm supposed to be the person who takes care of him, but | don't have the

Bk AL, ¥, 2011457458,

* Korekata interview with You X, Beijing; 5 July 2011.
PR EE, Wk, 2011474208,

* Korekata interview with Fan X, Hubei; 20 July 2011.
Y edhokiy &, #dk, 201147H208
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strength to be his guardian.®®

1 Ab 89 % 2000 FAE R = de B Fe o WA —IL—& A LF, FEHHL
HFo “—ReMALE, AEALR-ARINITL. LHE, TAHD, LRAAK
B, EAUSEK, ARG RKF, B biiE. P
Wu, a woman in Hubei, contracted HIV from a blood transfusion during a Cesarean
section she had in 2000. She has a son and a daughter in school and elderly parents.
She said:

In our home there are six mouths to feed, and all of us have to rely on my
husband to get construction jobs. We've got old people, young people, my
husband is not healthy either. Neither of us have any brothers or sisters, and we
just work all day and cry all night. *°

H A6 )LF A T19845F, 1997 F4E[Tdn. 20025F Ay 2w uF XA 19
Yo B “FILERFAFLYH K  —AIMENFFRETALLGHY
BA . BA—A LI RKS HE G RK, SR RSB, Feild AR
FILGG A&, Fonil KB FRAEFERILGAE, Rl P FHLTR=ER
BRIV ik Fe NGB W k. seEMILT, R—E B R LB, !
Li, a man in Hubei, had a son in 1984 who received a blood transfusion in a hospital
in 1997. In 2002, the son became ill and died at the age of 19. Li wrote,

My son was a flower that bloomed in the spring...a good young man who lost
the right to life.... I'm an ignorant farmer, a down-to-earth farmer, at the time |
only knew suffering. | didn't know how to save my son's life, and | didn't know
to turn to the law to get justice for my son. | did not know how to call on
society for help or how to call on the No. 2 Hospital to give me some form of
comfort. My son who died, you're gone and you'll never come back.>?

AEAT B G AMEAR R T AR T X AR K, IME T EH G F A A2 T

WA EN L FE, AR AL kL TR A AR, il F &R FAME
DRGEAETREFTE. RERTZTEZL N FRAME, 23X 25 F R 2
M T KA REIFILGRZ, RV RBA R LER,
No amount of compensation could heal the pain of this loss, but victims of the blood
disaster, especially those who lose the ability to work, do urgently need
compensation in order to survive and to care for their families. Yet their efforts to
obtain compensation have led them down long and frustrating roads that rarely end
in success.

*® Korekata interview with Wa ng X, Hubei; 20 July 2011.

P RE, «HFEHY, 200948 A25H o HAMATRE, MHikLEEE TS HA.

P \Wu X, “Application”, August 25, 2009.Personal statement, on file at Korekata AIDS Law Center.
LR, CEZHO, 200949278 . AAMARRRE, WikEEHE TS A,

X, “Report”, September 27, 2009.Personal statement, on file at Korekata AIDS Law Center.

23



o [ e ik 75 Je F 4 B AL I 3 3 China's Blood Disaster: The way forward

ERIELTEES

Courts that Refuse to Hear Cases

B— 2Ty, T EERRTLELEZRIAT RN, BAXRIELTEIER
A E O EM. T4/ 200345, 7 EIRA KL LT T B e X R 69 F T
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Fo 2 RiT, X EmA R EHLEEKR L E,

In some places, victims have virtually no way to pursue a case in court, because
courts refuse to accept any cases related to HIV/AIDS. As early as 2003, some Henan
Province courts began to refuse to accept cases on transmission of HIV through
blood transfusions, and this has over time become more common in Henan. Our
research found that courts in Hubei, Jiangsu, Shanghai, Jilin and Heilongjiang are now
refusing to accept cases related to HIV/AIDS.

KRB 2 E I AAEAR KA AL, — R LRI id ke X TA,
FHZE;, —RANABRCEARRERE TR, BikTh B R,
When courts refuse cases, they generally provide one of two reasons: either because
of communications or intervention by more senior government offices instructing
courts to refuse cases; or because the government has already established programs
to provide aid to people living with HIV/AIDS.

— R AH S S, AT AR LRk, LA E I EROMALE
o HERAE20075F3E3] — L M@ F 0 KB WAL TF1S 0 R AL S0 E i
fr, 2006F & kR E X R ATT. kil FAZF—RI BIELE L
AR, FRW AR ZABTHA, FPHRAFGESRELZE, £—FiEF
T, THEARER, FREINRGRG 2 Kidl, XERA LG E TiET
H, EREREERE, LERMN L FEEFARLERTFAGLF, FRA X
T EMH
Some courts have stated openly that they have received communications from
higher levels and that they therefore cannot accept HIV/AIDS-related cases. In 2007,
Korekata AIDS Law Center received a request for help from a mother in Henan
Province. When her child was one year old, the child had received a blood
transfusion at a local hospital, and in 2006 the child tested positive for HIV and
hepatitis C. Korekata AIDS Law Center and the mother went together to the local
court to file suit, and the court employee refused to accept the paperwork, saying
that it was impossible to hear this kind of case. After repeated questioning, the
employee stated that their court had received an oral communication from the
Supreme Court stating that no HIV/AIDS-related cases could be accepted.
Afterwards, Korekata pursued a different strategy, using the hospital's transmission
of hepatitis C as a basis for litigation, and the court did finally accept the case.”

P ki, CHERFT A EEETAERSY , 2008498 . AEHRE, HIREEE TS E,
** Xu Haibo, Korekata AIDS Law Center Work Report on Xie X, September 2008. Internal NGO case report, on file
at Korekata AIDS Law Center.

24



o [ e ik 75 Je F 4 B AL I 3 3 China's Blood Disaster: The way forward

PRI ALEE 2] T KA H L “BRAVE T R e BRI Zm &k
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HR Rk, ">
Zhou Wei, a lawyer, said he has encountered similar situations:

We represented a person living with HIV/AIDS who sued in Anyang, Henan
Province, the court there openly told us that the provincial high court had
issued a communique stating that HIV/AIDS-related cases could not be filed,
and that the government should negotiate settlements instead.’®

e — AR, B ARERAL995F 69 Lm AMmB T %15 F 09 frik
, FRTREARE ER. — L THELTRMNG KT, ROLXEZIRE
P8 B2 FH o WA PIFE T 5
In another county in Henan, in 1995 the local people's hospital gave patients
transfusions of contaminated blood, infecting a large number of people with the
AIDS virus. One woman we interviewed told us that her husband was a victim of this
hospital's contaminated blood transfusions. In an appeal letter she wrote, she said,

“HTRAILARRA, EMEatakA b, DAEMH. EANAFERST Y

BRI M b9 H %, LB REBRIE, BARZERERTLE. . &RNHFZ2BUF

WA R PR OARA], ARIERAE S AR LH — AN E. AFREE, 77
In order to find a way to raise our daughter, my husband and | racked our
brains. We managed to find a way to get ahold of the invoices from the time
when he was hospitalized and had that blood transfusion, including the clinic
statement and hospital release form, but the people's court wouldn't accept
the case.... We hope the government will restore our right to appeal and that
the people's court will give us people living with HIV/AIDS justice, and fair
compensation.”®

—LHdeda o E BIE M AR T kR o WL RTEE AR —RE
EIREAN, FREER: “RINMEFERMNTERT, RMNEIAR) AR,
REAN (EF) BRYVBTTFPRARERTGRSE, ” PREXICEFET
TP BARKIR, 1225 3hA BUR 69 T/ AR 24 R Heditifo ©
A woman in Hubei was infected with HIV through a hospital blood transfusion. Her
husband, Fan, went to his township court to sue the hospital, and the court officer
replied, "We can't take this case of yours because our power is limited. This case of

PR F R, s BRI LR HETRIEZE , BiREE, 2009638, BELM,
p.29,

*® Zhou Bin and Luo Huiru, “Legal Representation of mass Cases Involving Transmission of HIV Through Blood
Transfusions,” Korekata magazine. Issue 7 (march 2009), p. 29.

YRE, «PiFPHY, 2011F7A38 . AAMATRES, HiRLEEE T O A,

%% Zhao X, “Application”, July 3, 2011. Personal statement on file at Korekata AIDS Law Center.

P MikRIFEE, #db, 201147 A208 .

O MikRiFEE, #db, 201147208 .
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yours needs to be heard by the Metropolitan Intermediate People's Court at least."®*

Fan took his case to the Metropolitan Intermediate People's Court, whereupon a
government employee came to his home and persuaded him to drop the case.®

VEBEARIRE , TR — A e R e Xk R A E B AP LW R, B — 1y
CHRL ik Bk T 2 3E m FA R LA R & RISy PR, AR L SO
FRIXEZROERHFRAFETALE, CLENELRBTE, @3B ERA
A7 273,

According to media reports, a Jiangsu court suspended a trial of a person infected
with HIV through a hospital blood transfusion. A publication from the local court, the
Copper Mountain Court Emergency Report on Trials of HIV/AIDS Cases, said,

According to higher levels, court cases involving HIV/AIDS may not be accepted,
and those that have already been accepted cannot be heard; they should be
resolved using a government fund established for that purpose.®*

MRS Ir— & F AT, FRWNABRTEA IR H R T B hfe L
BAd, RELEHGRKF,
In some courts, the fact that there are national programs to provide support to
people living with HIV/AIDS has been used as an excuse to refuse victims' lawsuits.

JE— A S 2 AR R 0 AR AR iR A Se bk BRI P, % E£ T 2003

SRAPN, 1252004538, FRAETRIIFAGERE, LP5H: K
1A 3R AT AT B 3L A A A R e A B 8 [R T UG AR T BB F AL
& TAARBEK.... A XL ERRE S E SR E M, §&EER
A FBERRAMR, MARENEA FNALET AR TUEBEE L REWT
D REREMGRIF®, BFEALRR—FRL, AFRAARERRE LiF, 1257
RS, fFRR .
In a case that has already received extensive media attention, a group of leukemia
patients sued a blood products company for transmission of HIV. The victims sued in
2003. After some time had passed, in March 2004, the court issued a communiqué
refusing their case, stating:

China's Ministry of Health has already established policies providing medical
treatment and financial assistance to people living with HIV/AIDS around the
country. [...] In regards to the livelihood needs of people living with HIV/AIDS,

®1 Korekata interview with Fan X, Hubei, 20 July,2011.

®2 korekata interview with Fan X, Hubei, 20 July,2011.

CokAk, BB, CQOFMHREELER OTHREEFMATER , GHIFRR . AFHE: 200747
A19H. #F BH: 201157 A198, M ik http://www.chinacourt.org/public/detail.php?id=257346 -

* Hu Yongchun and Geng Xiaoyong, “Ten Years After an HIV-contaminated Blood Transfusion, Six Jiangsu People
Living with HIV/AIDS Petition in Beijing,” New Capital Daily, July 19, 2007. Accessed November 15, 2011:
http://www.chinacourt.org/public/detail.php?id=257346.

B R, (RARBRRFRLEY , L@BAEM L HTELH, «S5L@EmMEGESE , LF:
AR EAKTBEM, 2005511 A ; p.102.
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each part of the country has policies that should be used to resolve the
problems, and the case in question has health policies and should be
addressed through these. [...] Thus the court decides to refuse to accept the
case filed by the plaintiffs.*®

The plaintiffs appealed to the intermediate court against the ruling in the first
instance, and their attempt to appeal was denied, preserving the original decision.

BUF A B e RAEAL A RN SF RAEAE A B LR N0 By o AR E R AT
AL A NIE, BASFRAARBEEGEFH . AZRENEL Y, 2FHFIHFY
A B BHAR R ST o
However, judges cannot use the fact that the government provides social assistance
as an excuse to refuse a lawsuit. The purpose of law is to protect social justice, and
policies cannot substitute for the legal process. In these cases, the victims' right to
redress has clearly been violated.

TR PEGEENE, FRATXEEFL LR L KRFZHEBREZHY ,
Bpsosh @ 0B 62 6 SAF. BB RMNT R EL BHR, FRAERLERT
HEMHGIIE, FEARBEEMLP. mEAAZIELH, REARTTEHLE
AT Lif, BAERARLRAR T K
According to China's laws and regulations, when a court refuses to accept a case, it
should issue an Inadmissible Ruling Statement, a document that explains in writing
the refusal to hear a case. But the lawyers and plaintiffs we spoke with stated that
when courts refused to accept their cases, they did not provide any documentation.
Without the documentation, victims have no means to file an appeal, and this cuts
off their legal process before it can begin.

KEH CRFIFRE AL, REFSATOALHFRAE S LR
(—) RERSRERFABAFTXZNGAR. FAF LML

(=) A AL,

(=) A BEKRFNFERAF L, By

() BFARFRZHEREFNGCE T IFARKRETE, ¢

China's Civil Litigation Law stipulates that a case must only meet the following four
criteria:

1. The plaintiff must be a citizen, legal person or other organization that has
a direct interest in the case;

2. There must be a clear defendant;

3. There must be a specific claim as well as specific facts and reasons for the
case; and

&6 Tsinghua University, “District People’s Court Civil Ruling,”, HIV/AIDS Mock Policy Hearing, HIV/AIDS Related
Cases. Beijing: Ford Foundation Publication, November 2005; p. 102.
g —FENL, (FPEAR‘ERERFIRFREY , 2EARKAKRASF S LTS, 2007510280,
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4. The case must fall into the scope and jurisdiction of the Civil Court.®®

RAE, RFIFRAEY F—8 T F0E: ARFRKIRFRIE 2

KA, BFE, AAFSRIFFMSFY, REALBANLE, FilidFA;
INATRFSARFFSY, BEALBARERTE,; RESHRERRY, T
ARA Eif.
Moreover, Article 112 of the Civil Litigation Law states that when a civil court
receives either written prosecution or an oral complaint, it should initiate an
investigation, and if the case meets the conditions for prosecution, the court should
register the case and notify the relevant parties within seven days. If the court
considers that the case does not meet those conditions, it should issue a decision
that it will not accept the case; in such a case, the plaintiff who has been ruled
against may appeal to a higher court.”®

HRIT AR AR 6 TR BT L EMN, KGR BEAHEELAATH. LE

k, ARXFRTHRLEZFREBREXXTRFHFRARFGFE, 2R, 585
B RIRF R AR BIKIT W T, RNAFIEZREA SIcedg T, EAE®
FEdE 28 B iz Jm A8 R 4 A2 XAF 6935 AR B A AL fié’a dr B, XA 6
BERRRFRTELE L LT, ARERLET, LURTHRLZTFEF LM
e RAF 0 45 R

The emerging trend in which courts refuse to accept cases is deeply puzzling. It
appears that some courts may be violating the country's civil procedure laws, but at
the same time, higher-level courts are not holding these courts accountable. We are
unable to confirm whether or not there has been a higher-level order to courts
instructing them to refuse HIV/AIDS-related cases; such an instruction would be
clearly discriminatory. In addition, it only results in driving victims of the blood
disaster to petition instead, which, as we show later in this report, rarely leads to a
good outcome for either victims or local authorities.

iE 3% 69 9] A

Problems with Evidence

JE By o SR R S B AR BRI, W RFERTEEN,, % oS
P By b SR AE ) R TR 69 GERR . e BRAR IR, LA X EFHIRE éfl F KRR
SRR AN T
In cases where victims are able to successfully file a case, in the course of litigation
on infection with HIV through blood or blood products, victims must show proof that
they received a blood transfusion or used blood products. If they cannot provide this
proof, it is difficult to get recognition of their claims in court.

% Article 108, People’s Republic of China Civil Litigation Law. National People’s Congress Standing Committee,

October 28, 2007.

“% —B—t=%, CPREARZERBRFFNE , 2BARKRAKRSF S5 %R 4 ,2007410H280
7 Article 112, People’s Republic of China Civil Litigation Law. National People’s Congress Standing Committee,

October 28, 2007.
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W T E ISR AR I RA 4 Fe & B N 69 o iR SRAL ) 69 o SRR & 5T A%

iFhk, AR EFELERERNRZIGHRESFT RN TRET XiEBF.
ST B 0 3K R A 69 0m S IR, AR S RHRARRAE AR E]
Since hospitals and health departments largely failed to inform patients of the risk
that blood or blood products might be contaminated, it is often only many years
after the contaminated transfusion that victims discover they are living with HIV. At
this point, their copies of the original medical records or records of the blood
transfusions may be difficult to find.

kB A A R A
“WTZREK, BBl IEEAT L GHER, FRHET . KR EIEEIREZA T
, WEASR S, EiE RAEFZFI RS A, 77

As Li, a person living with HIV/AIDS from Henan, said,

| moved home three times, and | lost the medical records and evidence and
whatever early on. | didn’t have any kind of paper proof, though there were
plenty of witnesses, and they all knew my child lost a lot of blood at the time. ”

MAegFHER RNARR, A2 —BRHAAZIEHHEIAR T
%HW’%%%&T B2 T EANFAiE (CFikm) , ik uFﬁ%&
GEAHTo TUALKIR D AF LA EE, 773

Huang from Hebei said,

We're farmers. Once we get out of the hospital we figure these pieces of
papers are useless. | threw mine out on the way home from the hospital.
Now, seven or eight years later, | find out (I have HIV/AIDS), and now | find
out | don’t have any proof (of how | got it). It's fair to say that most people

have no proof. *

%E*ﬁﬁﬁﬁﬁ 202290 X 49 BHE , R R A AR K LA 12 A
Fio PHIAZEERRFHDLTERREE F7 LK
In some rural regions, in the 1990s, many farmers did not collect medical records

after a hospital stay.”® Many victims have no other option except to go to the
hospital and request documentation of their treatment there.

kR AL, T, 201146438

2 Korekata interview with Li X, Henan, 3 June 2011.
PRk R E, T, 201146418

" Korekata interview with Huang X, Hebei, 1 June 2011.
Mk kiFRE, LB, 201147188,

78 Korekata interview with Zhang X, Shanxi, 18 July, 2011.

29



o [ e ik 75 Je F 4 B AL I 3 3 China's Blood Disaster: The way forward

JUFFTH & kit ity % EZHGEHED I SO ERE KRG, 128V H R
BB TFo HEFEZRIT20LRAERNHITHE L, BT HAXAHERE
Km, EAMUARFHRERESFEN, SF68RHEE2EF %k RE KT I
7o
Most of the victims we interviewed who had lost their evidence went back to the
hospital that had given them the blood transfusion to request their records, but few
were successful. Twenty of those we interviewed told us they were missing medical
records. Fourteen of these people told us that the hospital informed them that the
hospital had also lost their records.

ZEGFIEE, RAEYRIFANGET. FEMRRGEBIRALRITT AR
7, SR AERGONTEREEE . R, EA". TR AT K
HABE (smel) , FEEERAMEI, EBEATEA LG, ZAR. "8
RIG AT 2 E LA o
This lack of medical evidence is likely to directly affect the proceedings. Li reported
that she “used personal connections to get some proof,” and went to the county
government office where the hospital was located to “register a hospital file
investigation case.” However, “they couldn’t find it, they said there wasn’t any” such
file.” She told us, “With no file (i.e., medical case record), there was no way to fight
a lawsuit. Without evidence the case would be lost, it was pointless.” 80ps a result,
she gave up on litigating the hospital.

R B AE 834k 0m 1, 12 R 892 EH N RE T L E IR RAEAE X2 .
Even when hospitals refuse to turn over medical records, some victims persevere in
obtaining the evidence they need.

FATHOHELLMGEREE, XL EL—AAZERAR. 200754
BFANMBELEZRZE, —AHERERXERA . T HZ—])E
W, HABAAS, EEFBHENETRKRH, RKEHPEXZTFT—HLEZERA
Jho WG, EIRRAELHETFT —AER, #HRERE1997F LT R 7 Bl 5% 5
AR &, 19955 E A # e mpl 28 K E kK3, TR gL, 1995
— 1997 4 IE L% [ Ak B 275 Fedn iR 89 5 K SFAo
Xie was born in a hospital in Henan, and after her birth she continued to be treated
at the same facility. In 2007, when her mother discovered that Xie was living with
HIV, she repeatedly went back to the hospital to demand the medical records that
proved Xie had been infected at the hospital. The place where they lived was a small
town, and everyone in it was closely connected. As a result of the pressure, the
hospital gave in and provided Xie’s mother with a memo stating, “As our hospital’s
records are incomplete prior to 1997, the hospital has been unable to locate records

T kokir AL, Td, 201146A38 .

Blkokiz AL, Td, 201146A38 .

"% Korekata interview with Li X, Henan, 3 June 2011.

8 Korekata interview with Li X.

S TdaAEER, GE¥Y , 2007464258 . kK EE T A,
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belonging to Xie, who stayed in the hospital in 1995, and these records may have
been lost.”® The years 1995 to 1997 were those in which the blood disaster largely
took place.

L dg ERT AR XL FiB, M8y ZF19955 W A I A E BT A
, B HATIE ST . 20065 R INE TR FE X i# A, 2007503 EIRE & AP), E
FREBEETE To MiLERF—ANEXRHIGIEN, ERFRE. &G, X
FARB R HBUTAN, FRIEARERNE, EAEFAFT —AEEEF199545
FEZRAE TR 6E . B
Wang, a man in Hebei, was not so fortunate. His wife underwent surgery in 1995 for
an ectopic pregnancy and received blood transfusions. In 2006, she discovered she
was HIV-positive. In 2007, Wang went to the hospital to request his wife’s medical
records, and the hospital said they were unable to find them. He demanded that the
hospital create a memo recording the loss of their records, and the hospital refused.
Finally, since Wang was unable to apply for government financial assistance without
evidence of his family’s difficulties, the doctor finally agreed to write a memo stating
that Wang’s wife had stayed in the hospital in 1995.3*

BAKTEEA TIEERE R mE), RAEFAT AN, il “ERRZXFHF
69 RAEW, REW. R, RZTHh. g mANE ER 2T,
785
Fan, in Hubei, also went through a great deal of trouble in his efforts to get the
hospital to produce his medical records. He said,

This is how the hospital is: If they can cover something up, they’ll cover it up as
much as they can. If they can drag out a process, they’ll drag it out as long as
they can. That’s just their attitude towards people living with HIV/AIDS %

W TERZ R B AR KRV, FHARERAR D, FInLRIERIT . 1995
F, BEXBATANAEH THEME#T SHYER,. EARKTIRKE, %
oy 7 =R ¥, 105256920055, HZTFHAENE ZmMEE, KFRIFT
ElT, 22%xRRAE, BARINAEG. REiifF. W THZEF LR AR
XEF, FFTF200745 5. ¥
When they lack medical records or other evidence of their hospital stay, it becomes
difficult for victims to sue on transmission of HIV, and it is unlikely that any suit they
file will succeed. Cui Tao, who was born in 1995, was admitted to the hospital a few
months later due to chronic diarrhea. The doctor said that the baby was too weak,
and gave him three blood transfusions. Five years later, in 2005, the child tested
positive for HIV. His patients sued the hospital, but the court’s investigation was

# Henan Province X Hospital, “Certificate,” June 25, 2007. Document on file at Korekata AIDS Law Center.
Bgokir 2 £, T, 20114564258 .

8 Korekata interview with Wa ng X, Hebei, 25 June 2011.

kR ek, Wik, 2011474208,

8 Korekata interview with Fan X, Hubei, 20 July 2011.

VREE, CEHFRPELHEMOELREY , 20074511025 8. HAMARRE, Hik K& EE P S T,
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unable to turn up any medical records. The family had to drop the case. In 2007,
when the family ran out of financial resources to buy needed medicines, the child
died. %

ERAEZ DM RTRFEN, I EXRTREDNN, 2EFZLETLE
TR AMIE. EREEZEFIENAZIMT L, TRENFARBEZENFL. @
HEMEHR T ZIN, ALERS THIEREYZEEZ R IAIEHENZTETYL, B
2 EHF R —H. mim XA, BFALHREFE, FZIENG EER
8 F 5o
When hospitals discover there has been contamination of their blood supply, and
begin negotiations with patients for compensation agreements, they generally
require the victims to bear the burden of proof. The hospitals require the patient to
supply evidence that she or he received a blood transfusion at that hospital as a
condition of beginning discussions. In our research, we found that some hospitals
will compensate victims who have evidence at different levels than those without it.
In the context of a lawsuit, courts also expect the victims of contaminated blood
transfusions to bear the burden of evidence.

a2, ERAY RigERAEEFIOFGTIE. BE KEFHMELEH S
wmiy A +=4% EFMNMAGITLRANRENTTY T TLE; EXA
AR BER TR T =+5. ¥
However, hospitals should be responsible for saving their own medical records.
According toArticle 53 of China’s Regulations for the Implementation of
Management of Medical Institutions,

Out-patient medical records must be preserved for notless than fifteen
years; in-patient medical records must be retained for not less
than thirty years.”

M FHREESRBEEANTR R TGER, LFECT%3RETFIHESE
ERFICERMEENE. SEEZR A FHITHAREZEE, STFTERG T £
M= EHEERTHE,

Hospitals that claim to have lost or that are unable to provide medical records within
this time period are actually in violation of these regulations. In cases where victims
are unable to either litigate or obtain compensation, they are actually being further
harmed due to the hospital’s negligence.

EREMBARXA

Issues with Legal Causation

8 Cui X, “Reflections on My Child’s Infection with HIV/AIDS.” November 25, 2007. Personal statement on file at
Korekata AIDS Law Center.

PEATZE, CEANMERER ERMN , PRAREME AN . 1994F8A298 .

% Article 53, “Details on Implementation of management of Medical Institutions.” Policy statement, Ministry of
Health of the People’s Republic of China, August 29, 1994.
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FEEBT, REANZTFLFE LML, 2IERR LS ERZ
A Ag B Rk AN ZT —F 8 EF KB, Flat, 1 F&MEREEKFLALEZR
F, Bk T B RGRFET BAR, —REAREFETEEBEEL S
L, FEEF KK
Once in the court, and even if victims have some evidence of their blood transfusion,
proving the cause-and-effect relationship between a blood transfusion and infection
with HIV can be the next major challenge. Due to the variations in understanding of
HIV/AIDS between courts, lawyers and judges, some courts have put the burden of
proof of HIV transmission via blood transfusion onto patients, leading some patients
to lose their cases.

A AT X, PHEFAREARFRAERIE. T WmAEE T2 HM

B, WAEFIEFTAEE E" RN, Bp B EFAT AT ARGRERIFR, §EITTHN
MAEFATALERELERIAFRAALAR RX R FALRE T T4 KA GE o
1. 72 2R, ARIBRANG RIT R R, — by 69k — R N 5F A AR
M9, BB RIEFEE T2 EES L.
In the course of hearing a case, evidence may be obtained and provided in two ways:
It is either provided by the plaintiff, or obtained during the court’s own
investigation.”® In the field of medical malpractice litigation, as the Supreme Court
has said, the principle of “burden of proof’ operates as follows: “In medical
malpractice litigation, those performing medical acts have the responsibility to
provide evidence.”** However, according to blood disaster victims we interviewed,
courts in some localities do not seem to have a clear understanding of this principle,
and sometimes push the burden of proof onto the victim of medical malpractice.

R 319954 [ J% 1 [E TRy fn 74 77, 20034 X I X m Ptk . X Rk & A if
ElR. HRIAEZI, 554t RSAT B R HELN, o LAUH K 89
w5, /xif-ﬁ"—ﬂﬂn’bﬂ’fa B, BAEIHIEST. ERKI THLERIMAFHHE L
AR BEAT AR R, 2p R ILAAT A M
In 1995, Da| became ill and received a hospital blood transfusion, and in 2003 he
tested positive for HIV. Dai decided to sue the hospital. The court’s investigation
discovered that in the year in which he received the blood transfusion he did not
take an HIV test. In addition, the hospital had no information about the original
blood donor other than the donor’s surname. The hospital tracked down two blood
donors from that year who shared the same name and tested both for HIV, but both
tested negative.

B R AEARIT 77 4% B 09 7 G R fn o R AR O AR G Rt 89 A A2 IR IA

TRBARER, ETFRFIFNEHEGETHE o 2001412 A6 B 414, 200244 A1 8 %6,

P RBARERE, ETFRFIFNEHEGETHE o 2001412 A6 B 414, 200244 A1 8 %6,
Supreme People’s Court, “On Certain Provisions on Evidence in Civil Litigation.” Promulgated on December 6,

2001; took effect on April 1, 2002.

9 Supreme People’s Court, “On Certain Provisions on Evidence in Civil Litigation.”
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A, A MIENE, OiEHL, ARKMAKEIER, %S IERENAE Y FHK
ﬁ%Aom%%&mﬁrﬁmwﬁ%mﬂﬁ%ﬁﬁmmx[%%,%%ﬁ@?
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The plaintiff could not confirm that those two donors were the ones who had given
him the transfusion he received in 1995, but the hospital asserted that the names of
the two donors, and their testimony and other written documentation, showed that
one of them must have been the donor. As a result, the court decided there was no
evidence that Dai had been infected with HIV through a blood transfusion, and
refused to hear the case.”®

BEENEH LY, FREEAREZY ER ARG RETIL, 5L TE
Fo FRAEFFEBFHR: “KRAA, SFASATREG K, ATER
BEIEYE, AR IR XA IR T L AGE S FAMNF L LK, & AAFETAE
0 L FARERA G R "

In the course of this case, the court shifted the burden of proof from the hospital to
the person living with HIV/AIDS. In his appeal, the court stated,

The court finds that when a party puts forward his own theory, it is his
responsibility to provide evidence to support it. If there is no evidence or
insufficient evidence to prove the theory advanced by the party, then that
party with the burden of proof must bear the negative consequences.”

“REF, LiFA (P EFH) /KRIA19955F #K dn 204t 69 4k dn - 5 ) i A7 2 Aol 32
,nﬁfmﬁLﬁA(wE&)&@%%%@wé&%m%%uW%%%wa
EOAR R L2 EiF A ER A, AARFIERAAGIAARREL
ﬁﬁﬁﬁ%@%%&,Lﬁ,Lﬁkﬁ%%*&ﬁ&ﬁom

In this case, the plaintiff (i.e., the victim) recognizes that in 1995 the blood
transmission given to him was by people named Yang and Wen, and at the
same time denies that the people named Yang and Wen found by the
appellant [i.e., the hospital] are the people who donated blood to him in that
year. However, the plaintiff has not been able to provide evidence to refute
that they are the donors.'®

BRAREG RN, e RERAAXIFHNPAREKE, RLERFLE SR

B A ETERARFRERFF R , XXk R F 528565 (2005) o AFELH, WikiEE
Ve R NN -8

% Guangdong Province Y City Z District People’s Court Civil Court Decision, YY Court Document No. 2856 (2005).
Court document on file at Korekata AIDS Law Center.

TR ET P RARFRERFA RS , XCGER—LF 52745 (2008) « AFEFA, WikLEE
Ve R N5 -8

% Guangdong Province X City Intermediate People’s Court Civil Decision.

B AR ET P RAREERFN A B | XXCER—%F 52745 (2008) . AEEKA, WikdkE
Ve A N5 -8

199 1big,
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LA B TERA A9 A AL, (2 AL E T, ERAUA 69 IEIEFE L4 L Fo o K 894ETE], &
AEWIEFT REREZ L, FREHTHZIMALELTRT 2,

Actually, based on the principle of burden of proof, if the hospital asserts that two
men are the donors, then the hospital should be required to provide materials
proving their assertion. But in this case, the hospital was only able to provide proof
that the men shared the same surname and their verbal testimony, and did not have
identity card numbers or other forms of identification; the hospital therefore could
not confirm that these two men were in fact the source of the blood transfusion in
question.

HERLEFGRELETER, S ERARERBETE, HidpFritsd
RA T RE, EREFENXHARZREE, K FRHEH G F. EmE
Z, FREZTERRE RO GALEARRGIEE, KB TAANTER —H 8k
o
The responsibility to verify blood donors’ identities should fall on the hospital, but in
this case, the court shifted that responsibility onto the patient, who lost the case as a
result. The court thus accepted questionable evidence from the hospital in order to
hand down a decision in favor of the hospital.

MR —RENT, EARIRGETREET XA, FhiRd b dd

b TR AL RIRIAA L ARTE R A IR A W:ﬁfl BRZHEFLE, RS A
199549 A28 B My E H 42 A T % — A% & &4 & 69 ik B & N B F' X LR H L
, PR R REZTFREREAZH R, POAAFLENRRELRARER
WEARRERIEFTEIEERLY, AERTFTRE. 7 ™ FREZRIBFRSE
RN IA K. F & BT IRA iﬁaﬁ ITAMETF R, AFFLFRZRES
, BRI BRERLZIETA R

In another case, a child with leukemia was infected with HIV through blood products,
and sued the blood product company for damages. However, the court found,

The AIDS disease is characterized by a long incubation period; thus in respect
to the plaintiff who in fact purchased Factor VIII (FVIII) blood products from
the first defendant on September 28, 1995, while the plaintiff has concluded
that plaintiff’s son was infected as a result of the products, and has asked
that the defendant bear civil liability; however, the court shall not accept that
there is sufficient evidence to show a direct causal relationship.'*?

The court decided not to endorse the plaintiff’s claim. However, logically speaking, if
there is no sexual behavior or drug use in the case of a child, and the child’s mother
is also not living with HIV/AIDS, then there are very limited possible causes for HIV
transmission.

Olkse kg, CRARFRARSY , LHABEIMIETIERH, 5L ARG ER , 2005411
, AR ES TR, L, 20055118, p.95.
102 Tsinghua University, “District People’s Court Civil Ruling”, p. 95.
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In another lawsuit at a different court in which a child (who did not have leukemia)
was allegedly infected with HIV through blood transfusions, the court came to a
completely different conclusion:

While the defendant now provides routine medical care, technical operations
and other medical procedures to confirm that there was no fault, however,
the defendant cannot provide evidence that the blood was obtained from a
blood station. Moreover, the defendant has not been able to provide proof
that the donor of the blood products fulfilled blood [safety] standards. Thus,
the defendant should bear the risk of tort liability for the infection of HIV
through the blood transfusion. ***

200244 A1 8 #4780 RS ARFR<X T RFIFNIEFEGETE B4
M, “HERFATAFINRGEIFN, WEFIMKEFTITASRMELEEZN
R R ZBRTGERE T AERIETE, 7O
Article 4(8) of the Supreme Court’s publication, Certain Provisions on Evidence in
Civil Procedure Litigation, which went into effect on April 1, 2002, clearly states, “In
tort litigation arising from medical actions, there is no causal relationship between
medical actions that are performed by medical institutions and resulting damages,
and no burden of proof to show medical fault.”*°®

R, T IRRATRIE AR B R A, ERNDICE S E6) b AN,
XEXHTRAEZIAEASGIENE, FRXAFIRGEORIET AR 2 ELEY L
, M iEEF RS ERA A FELE, ERA TERIELESGRREN,
Nonetheless, because courts have a limited understanding of where the burden of
proof lies, in some cases we collected, we found that victims were facing an
unreasonable evidentiary burden, which they were unable to meet, and as a result,
courts found in favor of the hospitals. In fact, hospitals should have the responsibility
for ensuring that their blood supplies are safe.

CRER, (RABXIETE - —AVEFEHREDBERERL LT FEEH B, 2009; p.
296,

19% Zhou Bin, Lawsuits | Have Filed for Patients: Reasoning and Procedures in Typical Medical Litigation Cases.
Beijing: China Legal Publishing Company, 2009; p. 296.

O RBARKR, < EATFRFIFNMEEGEFLE> CGEF (2001) 33%) 2001412 A6 H 44, 20024
4018 %4, #4f.

106 Supreme People’s Court, “On Certain Provisions on Evidence in Civil Litigation.” Promulgated on December 6,
2001; took effect on April 1, 2002.
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BT &GRS

Pressure on Lawyers and Other Procedural Problems

iR T REFHAEEG RS EL, £ FEEL BEFRA,

FREJF ARG RAL, Y S HBUTY B A e B . A0 M BUFAEAE R A
P kst el B — B A, B R TR RXEABFIMROA, 2@E % TH
B E T o

The events that comprise the blood disaster reached into many areas, extending to
the potential liability and reputation of local government authorities. Thus, some
local officials have been reluctant to address the issue, and those who threatened to
reveal the problem risked coming under pressure. In other cases, we found that
courts were reluctant to issue judgments.

AT, — & B FAL LR RI T RREWGEN, AT LogE
S a2 RS, REZAE—RREAMMGHFH T, —%LKGEIF A4
EHRAE T HAEE Y, 1Y
In Hebei, one plaintiff told us he was unable to find a lawyer to represent his case,
because local lawyers were afraid of potential repercussions. Finally, with the help of
a local NGO, he was able to get legal aid from a lawyer in Beijing. '®

# A 89v9 L R IR T — B IR B A IR IR AT A, m— B A G
W, MFTBORHARE Tk, —LRAEEH: “BUt@d Ay sEmhe
IT B IE LA HAEIF R F ST, B TA X LI EIFIE. 7 @R
T — st @M ER, YAV FED L, BARZREFRANE, A0
#hEde e Tk,

He and three other Hubei people living with HIV/AIDS hired a lawyer to assist them
in suing for compensation. However, when the lawyer arrived in their town, he was

immediately surrounded by government representatives. One person living with
HIV/AIDS told us,

The [Hubei] government went through the Hubei provincial Lawyers’
Association to contact the head partner of the law firm in Shanxi and asked
him to revoke the lawyer’s permit to practice the law.” That night, an expert
on the blood disaster who had traveled to Hubei with the lawyer pleaded
with him to go home, saying, “If you don’t leave now, they are going to have
you fired.”**°

ATREINEE, BUTBEZXREEA. ZF, ARENFITHA—R
T, G4 “EAPMDEHIT, FLOARRT,  KBBUHTE

107

Mk Rr &%, Mk, 201146 HA25H

108 K orekata interview with Jun X, Henan, 25 June 2011.
1090 kR F 23, @k, 201147A208 .

10 korekata interview with Wu X, Hubei, 20 July 2011.
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1), RERREY, TAHEMN (BF) EAFHple” M AZAL
b, WEURGE R, £FE, REFERSMEA RN, ' YFEATE
AR =7 LR, BURXAER =71, it BF. R, Ee=%
AN RRELT A, 3L “RNORAFERBENEIT HEEFR , 1B
BARGRYF KAWL, A2 fd REFBA AL, AREEOPETLE
T &k, BIFT.

In order to deal with the incident, the local authorities convened the group of
plaintiffs, their lawyer, and a number of government officials in a meeting. They
brought in “the township judiciary, the metropolitan judiciary, the government
administrative [department], the civil affairs bureau, and every work unit that was
helping [people living with HIV/AIDS].”*™* In this meeting, the official from the
metropolitan government said that in China, “We can’t look to the law to resolve all
our problems.”*** The plaintiffs had already paid their lawyer a legal fee of 30,000
CNY [approx. USD $4733]; the government also paid him [a bribe of] 30,000 CNY to
go home.

In the end, the lawyer returned the plaintiffs’ fee to them, saying, “Only you can fight
for your own rights.”**® In the middle of the day, during a massive thunderstorm, the
lawyer and the blood expert left town without stopping for lunch—accompanied by
a protective escort made up of the people living with HIV/AIDS.

BREBMNATH, ZLRFHL . “RH, RAFEEETES. &
A EARAE, BT RTEME MG ARERMIC G F 7Y
During our interview, the plaintiff told us,

Seriously, | have lost all faith in the law. | have tried absolutely everything |
can think of. So ‘the law can’t resolve problems’? Then | may as well do
something criminal.'*®

im0, L2 LA B ER AR R OERI. £—ANEHGTF
B, FRARBIACGAIR T — 4R E TR #AT B KA KA F4 R e 69 3E 32
S 2o E RO IENEI A F R B P A B AL,
The political sensitivities surrounding HIV/AIDS can even influence the ways in which
evidence is viewed in court judgments. During one trial, the court obtained evidence
showing that a hospital had not implemented national policies that require hospitals
to keep long-term records of the origins of blood donations. This important

111

Medkkirse sk, #dk, 201147 A208

Wik kirsedk, #dk, 20114%7H208 .

Medk Rirse sk, #k, 20114574208,

114 korekata interview with Fan X, Hubei,20 July 2011.

3 bid.

Ibid.

Medk Rirse sk, #k, 20114574208,

Ibid.

WER, KABKITETN - —HAEFEARELERLREAELY . % P EEH KA, 2009;
p.294.
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evidence, while accepted in the trial, was omitted from the court records. *?°

X% IR WA o F AR AR ii, RV RRATEIMRANLEE, AT

HEANEHEHHME, LEFELLFHTEREIZOIR LS FHREALT R,
*£E2 T,
In most cases relating to compensation for the blood disaster, trial periods are
prolonged. In some cases trials are suspended indefinitely. While awaiting an
outcome and compensation, victims face conditions of growing poverty, and some
even die while awaiting a decision.

MER2007FRE T —A )L R L Z R B AT ESF. EHTLFY

1A e, BEFREAFH RS, BFH R L4, FRBEEFIHR. 2200856 A
, EFETukEREFA, ZEZOPILTE”, 25 KB BT L.
In 2007, Korekata AIDS Law Center represented the case of a child infected with HIV
and hepatitis B through a hospital blood transfusion. The case was first heard in
court in November. As the presiding judge was absent, and another judge presided
instead, no decision was handed down. In June 2008, the judge informed the parties
that the case was suspended, but he did so verbally and did not hand out any formal
document.

Wk AT BIER KRN, FEH “XIAEFBREAUARITRR, 25FA
MR B m R, ERANK f%%# ARIE BB AGFE T, FARRAE P LT
B, 7P EBMNE, WTFEFAREEL, EFEARRA, RN S FEAY
%%?ﬁ%TﬁﬁﬂﬁmWf/ﬁo%kA%#& HAEE4, KA FFH
Fo B T2008F N FTHAENRIEZL, AL KRTRELAKE T —EHES.
Korekata AIDS Law Center telephoned to the court to clarify the situation, and the
judge said, “This case was submitted as a case of infection with hepatitis B, but the
plaintiff is also HIV-positive, so in fact it’s really an AIDS case. We have received
instruction from our superiors that the case must be suspended.”?? In this period,
because the child was becoming more ill and urgently needed treatment, Korekata
helped the plaintiff to apply for a court order requesting just 50,000 CNY [about USD
$7868] for her immediate treatment costs. However, this court order was also
suspended and as of 2011, it has yet to be resolved or decided upon. In 2008, Beijing
hosted the Olympics, and so it is possible that the court received political pressure to
delay the case.

BB S =AM, W BT R AR R AT TR, “RATT BRY
FABATHOR, LM 200345k, FHA LT ILT L E A A Kb &
RI B LXEFH, AT L6 iR H Sk fe BAIRIT, 2004555 F B[R iE

120 7hou Bin, Lawsuits | Have Filed for Patients: Reasoning and Procedures in Typical Medical Litigation Cases.

Beijing: China Legal Publishing Company, 2009; p. 296.

Plasiok, <RET O EE4ITHREY , 200849 A. NIFEMHME, BEXZEET S HM,

122y u Haibo, Korekata AIDS Law Center Work Report on Xie X, September 2008. Internal NGO case report, on file
at Korekata AIDS Law Center.
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In another case, the government also directly intervened in order to compel the
plaintiff to drop the case and submit to mediation instead. In 2003, several dozen
people infected with HIV through a blood transfusion in a city in Jilin Province sued
the local blood products company and the local health bureau. In May 2004, the
court served notice of the trial, but on May 26 issued another notice postponing the
hearing.'**

Bk, BHTBUTA “RAEERIBY” 098X, LAERIFHREL 97
ARG, AL R F A6 P uL FHTHIF “HEHWRIREF, —5K
LERE . 7P REHINA, R RABREGHOERBAKEGITH, 2
% EEBIKE RN PR RNER” , 126
Subsequently, the local government gave the plaintiffs what they called a “socially-
oriented donation,” with the requirement that the plaintiffs sign an agreement to
drop the case. “At the time, if we hadn’t signed, we wouldn’t get a cent,” said one of
the plaintiffs. “**” This kind of behavior by the government shows contempt for the
law, and it is unfair and unjust to the victims.”**®

ARVEF B IFINE, —RENH “BREAELEIRRANA NFLE. AR

WOUEZREREY, R KIE, 'fﬁﬂdﬁv‘r/n\fl ; TEERKE, AL
BAREREM A, 7P RRPERGTRMMRER, EERBEAR, ©2%
R.T A kiEE,
Under China’s Litigation Law, most cases “should be decided within six months of the
filing date. If special circumstances require the trial to be extended, this extension
must be approved by the court, and the extension may be for a period of six months;
if the extension must be for a longer period, the court must obtain approval from a
higher court.”**° The practice of having such long trials, and in some cases not even
issuing a judgment, is in itself a violation of the relevant laws.

AR, BERMAR, RFTLEFHMAGBOEES, TEIEFETFiklE
Xﬁ VX%“K;LLJVFO
However, it appears that political pressures surrounding the blood disaster have

k. kE 2R LE, GREREY , 200747 A208 . AAAFE, HiRSLEEE T S A

2 Zhou X, Mi X, Liu X, and Xia X, “Appeal Report”, July 20, 2007. Personal statements on file at Korekata AIDS
Law Center.

5k, R RS BHIVE Jek 09I AE IR L 200787 A19H o AHAAFRRE, kg EE TS A
POREME, KT KL REEEEBRE , CPiIFHY , 2007540248 AMARRE, HiRL
IR RS A

27 Zhu X, “Litigation on Behalf of 68 People Living with HIV/AIDS in X Township, Y City,” July 19, 2007. Personal
statement on file at Korekata AIDS Law Center.

128 Zhu X (on behalf of all the people living with HIV/AIDS and their families in X city), “Letter of Appeal”, April 24,
2007. Personal statement on file at Korekata AIDS Law Center.

Ve g4 n4%, (FPEARAERARFRLEY , 2EAARRAKXSESERS, 2007410A28H

3% Article 108, People’s Republic of China Civil Litigation Law. National People’s Congress Standing Committee,
October 28, 2007.
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made it difficult for lawyers and courts to function independently.

Ik BT

Judgments and Their Implementation

VA LRG3 GG AR B AL AT e iR 7T e 09 % F o MARIER AN, ST H kL
RETRAS EYh, B, ETEOAEY, 2FX2ERRAFARAT
A A 6P R, P8 AT I SE B K
The procedural issues described above make it difficult for victims of the blood
disaster to sue for compensation, and can influence the outcome of their trials.
However, in one case where a victim successfully weathered a long trial and
obtained a favorable judgment, he found it extremely difficult to implement.

AL ENETF AL —RERNRRET XERH, FRTHFREEE L

T k). EFHHXE, BEAE2000F2FT7 ER, 12F & —ITHRAWF,
ZAT7T—%F. 9. AFETH. BARFOZKIFINESF, 320045 F KT R
KAk, HRPIEEREETEIT AT, !
Wei is a man in Hebei whose wife was infected with HIV through a hospital blood
transfusion; through mother-to-child transmission, she passed on the virus to her
daughter. In 2000, after his wife passed away, Wei sued the hospital, a case that
dragged on in the court for four years. When he lost that lawsuit he appealed twice,
and a higher court sent the case back to the original court for a new trial. He lost the
case a third time and appealed yet again. After multiple multi-year lawsuits, he
finally obtained a judgment against the hospital of approximately 360,000 CNY [USD
$56,650]. "

122004 69T Fl ik R R X — iR F4b. % —F, DERBFTIZ LT
Mg, 12X ERTFRRAERSY, MAKRRNERS LFTPXRKRLITE
8. B ABEEZAFRIEBM T, ERGIKE L ZATRPEATH R % A
Yet this 2004 court judgment was in itself only the beginning of a long struggle. In
the first year, Wei obtained compensation of 70,000 CNY [about USD $11,015], but
this was not paid out by the hospital; it was funds obtained by the court as payment
of the hospital’s court fees.

AEZEHIUERE, BEAEAFAHREGERE S VIEARBHIAT, TG
—REFHFT12R. FRHIMEAREEZLE /L. “ARP R P F R HATH —
#o 7 DEMBREA FHEEK P
In the ensuing years, Wei applied a total of twelve times for compulsory
implementation of the court judgment. The court staff even told him, “It’s pointless

Blaygss 25 T2, db7, 20114510HA248 .

132 vorekata interview with Wa ng X, Beijing, 24 October, 2011.
Bk okir &, W, 20114510H24 8,
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for you to apply again.” However, Wei never obtained any of his compensation. ***

RAZT, DEFHBIHTEL. bw ki, it “BRFHR_2LELT. TLE
V BAEZANRT R, 20085, LEFedHey e EE —HE K BUF AT E
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In desperation, Wei began to travel to the provincial capital and then to Beijing to
petition the government for assistance with his case. He told us, “That year, | ran
back and forth all the time between Beijing, the provincial capital, and the province.”
In 2008, Wei and other victims began to go together to the local government. Finally,
the Politics and Law Committee [a government agency], the Public Security Bureau
and the court together pooled their funds and lobbied [the government] for the
balance required to pay Wang. Wei said, “At the time, | thought, Beijing is getting

ready to hold the Olympics, so if | don’t get my compensation in 2008, I'll never get
it."136

XEARKFREZET—K

Uneven Compensation Awards

TR YR EG BT S T RARRIF RO H] e, A2 &M 0 12 2
i#’r—&k, 7 AR 69 AN DL L. A BB AEAE B — N Ty, 3RAF 69 R4 RO
LR —H
Like Wei, a small number of plaintiffs are able to navigate through these obstacles
and finally receive a court judgment. However, the amounts of compensation have
varied greatly, whether awarded through litigation or through settlements
negotiated with hospitals. Moreover, the amounts of awards have varied greatly,
even among cases in the same locations.

WA N AR £ . — R B FARKMLT —REGERIEIE, mA L
AFEAFEGIEAL N QLFEAGAP R Ko A EF4AB. EFRAS,
The types of compensation awarded also vary. Some plaintiffs only win a one-time
payment, while others get payment that includes amounts for emotional harm,
additional monthly disbursements, medical costs, and more.

P RILI—REGRNI0OL T ELEFFORBIETEAMNME R, ELF. H
AR EFE L2075 40, BLE. BAT. PEFZRHAH L3000, L4
oft. BRI FHRAR. EFR. AERE, ARIHEEHR A

3% Korekata interview with Wa ng X.

Wik kI E, Jw, 20114610A248 .

%8 |bid.
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138

In Heilongjiang Province, nineteen victims who sued one hospital won a
compensation package that included reimbursement for past medical fees,
unemployment and compensation for emotional harm that amounted to 20,000 CNY
[approx. USD $3155], and compensation for loss of income, nutritional needs and
nursing care amounting to 3,000 CNY each month [approx. USD $473] for the rest of
their lives. **°

Fh, REHFCRRTY, AT ARARMBGRTIEES, HHESFLE
— 4 B WARJE R T LEMNAT R I 105 — th B A & 09 g 4% 31 %) 47
Bl TR S R0 X B
In addition, the court ordered that family members of victims who were already
deceased be given a death payment, using the previous year’s provincial household
income reports as a basis for the calculation. *** This relatively comprehensive
compensation plan is endorsed by many of the victims we met.

mEEWE, LT E&XEHFAEBUFGHATIRBRT —REHEALT TH
o 23t FRINE BB 7 H0E0 L B A R, RERRAMKEHR, %
FHEMANETARZ)GE, SWOGALF EME. — L2 EHBFH:
In Jilin Province, the government advised several dozen victims in the process of
obtaining compensation of 40,000 CNY [approx. USD $6310]. However, when it
comes to the long-term medical assistance needs of people living with HIV/AIDS, this
sum is inadequate. When victims later got into financial difficulties, they began to
have conflicts with local authorities.

“UREBK (AMER) B2 EE ALK ELKREFS. TR T
YT XAPAFRERF—F%, BRILLT, XLEAXBARR, #69FEM L
AT BEREGHFE, mEARGZEHMN, EFBERRE KX LR
WERRAMRAKK..... 2 2 8FRA, BRAAZREHE, RERTAR, &
B SUHALT FE. T

As one victim wrote,

Once victims got the donation [i.e., the compensation], their economic
situation improved a bit...and their words and actions also became less
radical. But this situation only lasted for a little over a year, until the money
was spent, at which point those people got into difficulties and new problems

B8 CHIVARAIDS 55 2 AIr £ R H TR T E AL R E RN , 2006511 A13 0, ik kg b o A4
3% «personal Injury Compensation Agreement with Heilongjiang X Agricultural Hospital’, November 13, 2006.
Contract on file at Korekata AIDS Law Center.

0 CHIVAAIDS 5 Z Az RPIRTE R AL MERAEWY , 2006511 A13 8, Wik ki f oAt

Y «personal Injury Compensation Agreement with Heilongjiang X Agricultural Hospital.”
Wk, «EFE> , 200846 A15H. AMAME, HikEEET A,
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began to emerge.

Because they often ran around petitioning [government agencies for help],
they began to experience even more serious social discrimination, and they
couldn’t keep up with their medical treatment. The differences in how these
cases were addressed were too great...and when several patients reached the
critical stage of their illness, they were unable to get effective assistance.
When other people died, these issues began to turn into conflicts.**?

— B AT REAT AN X FE B CAEBRNIANARLZTT, LEEH
g AET. M
One victim who was awarded a one-time payment of 40,000 CNY [approx. USD
$6010] told us, “We have already spent that money, and now we have no way to
live.”*%

A, — R EERNERKST —TEAGE4E, AREAS004LAE
A EAN ., 2% EHRE: “S00RIANEEFERG T, 7
In Hubei, some victims obtained a small amount of compensation, about 500 CNY
[approx. USD $79 each month]. However, as one victim pointed out, “Five hundred
kuai is not enough to live on.” **/

HL&@ NADMAAE LK, “HHESFAHRISRT, RRKZ2HA, —MABC
/H_ O s 148

He pointed out that inflation has been steadily increasing, and “This month, it costs
eighteen kuai for a piece of pork, 2.50 for rice, what are you supposed to eat each
month?”**

R EHINBUT LT, FEARRSFANMGKE. F—LLEFHR
2 “EMAEAADZYA, BNGDBEZELN? P EEZHAGH, TIAT
JF 9% W AR 2300 % 3, 7 0
Some of these victims petitioned the government to ask for an increase in the
monthly compensation standard. Another victim pointed out, “We are all people
with young children. What are our children supposed to do? Children need to get
vaccinated, and the hepatitis B vaccine costs over 300 kuai.”*>"

T @6 AR T RANEFLLRF PO ER G2 L, GREBEK

3 7hu X, “Petition Record”, June 15, 2008. Personal statement on file at Korekata AIDS Law Center.

Yk R EE, Ak, 20114618 .

1%5 Korekata interview Chen X, Hebei, 1 June, 2011.
YoMk RiF R, #dk, 2011474208 .

147 Korekata interview with Yuan X, Hebei, 20 July, 2011.
Y8 Mk kir R, #dk, 2011474208

9 |bid.

POk ke, @k, 201147 A208 .

31 korekata interview with Fan X, Hubei, 20 July, 2011.
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The chart below shows information we gathered in the course of this research about
amounts of compensation awarded, the localities, and the ways in which the victims
obtained the settlements (through litigation or out-of-court settlements). As the
table shows, compensation has ranged from a high of 490,000 CNY [approx. USD
$69,400] to a low of 25,000 [approx. USD $3943] in Henan. Some in Hubei and
Heilongjiang have successfully arranged for initial payments to be supplemented
with monthly stipends, while others have recently only one payment.

BERXHFEAHELT, — R EFERINRAGINTFRLARG, ERTT,
— B F FHE TR E S S ARG ISR
Under the circumstances, it is natural that some victims may be envious of others,
and that some were unwilling to share the details of their settlements with us.
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Table 1: Compensation Settlements

Plaintiff | Province | Year Compensation Amount Type of
(CNY) (USD)™* | settlement
Zhao X, Henan 2007 | One-time payment S6746 Out-of-court
wife Li X of 42,500 to each settlement with
person hospital
Ma X Henan 2005 | One-time payment $3968 Out-of-court
of 25,000 settlement with
hospital
Xie X Henan 2007 | Reimbursement of S6746 Court-mediated
medical expenses of settlement with
50,000; one-time hospital
payment of 42,500
Li X (child Henan 2007 | One-time payment $7937 Out-of-court
ofa of 50,000 settlement with
person hospital
who died
of
HIV/AIDS)
Zhang X Henan 2007 | One-time payment $8413 Out-of-court
(child of a of 53,000 settlement with
person hospital
who died
of
HIV/AIDS)
Wang X Henan 2007 | One-time payment $8413 Out-of-court
of 53,000 settlement with
hospital
Wu X Henan 2004 | One-time payment $1690; Court judgment
and for HIV/AIDS (in $13,080
2007 | 2004) of 10,647,
one-time payment
for hepatitis (in
2007) of 82,407
Liu X Henan 2002 | 49,286 $7823 Court judgment
Wang X Henan 2006 | 62,763 $9962 Court judgment
Wang X Heilongji | 2006 | Beginning August S476 Court judgment
ang 2006, monthly unemploy
payment of 3,000 ment;
for unemployment, | $33,395
nutrition and emotional
nursing for life; harm

152

Based on exchange rate of USD $1: 6.3 CNY.

48




o [ e ik 75 Je F 4 B AL I 3 3 China's Blood Disaster: The way forward

reimbursement for
medical expenses,
loss of employment
income, and
emotional harm of
210,391; annual CD4
test, biannual viral
load test, one-time
testing for
treatment
resistance and blood
test, as well as liver
function test;
compensation for
travel costs when
seeking treatment
outside the
province, including
medical costs, travel
costs, nursing and
food subsidies.

Chen X Hebei 2008 | One-time payment $6349 Local City
and group of 40,000 Health Bureau
settlement
Jun X Hebei 2010 | One-time payment $47,619 Court-mediated
of 300,000 settlement
Wu X Hubei 2004 | One-time payment $12,698; Out-of-court
of 80,000, monthly monthly settlement with
payments of 250 for | $40 hospital
life
Zhang X Hubei 2003 | One-time payment $23,810 Out-of-court
of 150,000 settlement with
hospital
Li X (child Hubei 2005 | One-time payment $12,698 Out-of-court
ofa of 80,000 settlement with
person hospital
who died
of
HIV/AIDS)
Yan X Hubei 2004 | One-time payment | $11,111 Out-of-court
of 70,000 settlement with
hospital
Wu X Hubei 2005 | One-time payment $12,063; Out-of-court
of 76,000 plus monthly settlement with
monthly cost-of- S79 hospital
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living payment of
500

Xiong X Hubei 2005 | One-time payment $12,698; Out-of-court
of 80,000, plus monthly settlement with
monthly cost-of- S79 hospital
living payment of
500
Wu X Hubei 2005 | One-time payment $6349; Out-of-court
of 40,000, plus cost- | monthly settlement with
of-living payment of | $79 hospital
500
Wu X Hubei 2005 | One-time payment $12,063; Out-of-court
of 76,000, monthly monthly settlement with
cost-of-living $79; hospital
payment of 500, and | travel $79
annual
reimbursement of
500 for travel to
treatment facilities
Wu X Hubei 2005 | One-time payment $12,857; Out-of-court
of 81,000, plus monthly settlement with
monthly cost-of- S79 hospital
living payment of
500
Wu X Hubei 2007 | One-time payment $2190 Out-of-court
of 13,8000 settlement with
hospital
Yi X and Hubei 2008 | One-time payment $42,380 Out-of-court
Wang X of 267,000 settlement with
(spouses) hospital
Wu X Hubei 2009 | One-time payment $17,460 Out-of-court
of 110,000 settlement with
hospital
Zhang X Hubei 2007 | One-time payment | $11,111 Out-of-court
of 70,000 settlement with
hospital
Zhang X, Ai | Hubei 2008 | One-time payment $69,841 Out-of-court
X (spouses of 440,000 settlement with
with two hospital
children,
Zhang is
suspected
to have
died of
HIV/AIDS)
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L7 AR

Obstacles to Petitioning

B2 EMRT RS HBEE, ERILA TR FZEH R XA AR

D RER &R M, 3ERIAATFD, WELERERER, XA % RIEEZHR
BRVEERE BB AL R Eir. XA REAR I ORI RS
YNE T S &

Most of the people living with HIV/AIDS who spoke to us had followed a similar path:
After testing positive for HIV, they went to the hospitals to try to obtain their
medical records, and then tried to sue in court. After they were unsuccessful in
court, they went back to the hospitals to demand compensation. If they were unable
to obtain compensation in this way, or if the compensation they received was too
low, they began to petition the local government for help, and also petitioned in
Beijing. This in turn led us to hear some of the most troubling accounts we gathered
in the course of our research.

LRV EANFANBOERET X, AFEAN B L. v, 4k 45357,
“INRN EARHE LA L KA BLE. WFHRAE A iE ATFH
X MEBARBHA BBBRALARBUTIAERITRBFE L, BEEN &
REFIFHR, KRB H RAITBEM LG ESN, 7 A% LR VG A
EMRRFA, A2 TREZARKI, TRRELRE—QTIFEE. 7RTT
L2 FHG AR, 2 — % LR RE S 5, 1
Petitioning is a uniquely Chinese system that has existed for many centuries.
“Petitioning,” also known as “letters and visits,” is described under Chinese law
follows:

Citizens, legal persons or other organizations may use letters, e-mail, fax,
telephone, visits and other formats, may submit suggestions, comments,
complaints and requests to the People’s Government at all levels, and to the
work departments of the People’s Government above the county level; these
are to be handled by the relevant administrative authorities according to
law.*

Petitioning is rarely an effective way to resolve a problem, but for many people, it is
the last and sometimes the only route to redress. Many petitioners suffer
imprisonment and ill-treatment, but nonetheless persist for many years in their
appeals.™®

3 Ei &4, 200541 A58 B4R A76 K F o i, 8200545 A1 8 AT,
BRI, CERTRMEE % ¥EFRALKRLY , 2005

133 petition Regulations, Ratified by the State Council Executive Meeting Number 76 on January 5, 2005;
Implemented beginning May 1, 2005.

%% Human Rights Watch, I Could Disappear at Any Time: Abuses Against Petitioners in China, report, 2005.
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W TR REATE, LITAAERAREEFR MAGRE—&RE, LKA
LA 2T B HE.
Because the road to legal justice may lead to a dead end, petitioning becomes the
last route left to some people infected with HIV/AIDS through the blood disaster,
and this in turn may lead to social instability and conflict.

EMNEH XA EHA G IR, ZIIF2IFHTEFELRELITIFE,
RHEEirlE. KB RIMEH K S RELITRG T Kk
In the course of gathering materials for this report, we found that all of the victims
we met had written either petitions or appeal letters. However, most of these
appeals for help had led nowhere.

mERMNT 4 RiFegssie Ty, BFAAHBERGIEELEE = HE75H
w7 “PREBERIEELG FARE. AU LTEERALGHIR TN EZHE
Z—, FRCBERZEH S H BAZ @G T FFert Ko
When we went to the countryside to conduct interviews, we often saw slogans
written on the walls, such as "Absolutely No Petitioning or Trouble-making," or
"Petitioning is Absolutely lllegal." These slogans were just one symptom of the fact
that petitioning has become a source of instability at the local level, and has become
a point of conflict between victims and the local authorities.

o 7 BUR 5§ L7 AR Sk &

Petitioning: A Headache for Local Authorities

BT RN REF IR TG WBURFBAL, PrAR R 2B b —HE L,
Because it is easy for the government to ignore one person living with HIV/AIDS,
victims seeking compensation sometimes join together to petition.

— BT RN EEMNR . CERMRBIUANSH, FRONEREARET,
BETIL, = FIUAA B3t AMEAE, RNSAAREZIANAS, SAARKE
NG, BATIROUEE R AR LR, RATHAAFTEZ T 7 7
As one person we spoke with said, "A bunch of us from different villages went
together to the village chief. There were ten or twenty of us. You want to say we're
ganging up, but you know, it's just five guys from one place, five guys from another
place, we're not threatening nobody. We figured out what we would say before we
went."*®

BB L AREATR, MBI ALTENRARSZIFLITG R LGk E,
EMBALFTRAT, BTG RREL, NI AERTET. W RE. ALAAH
A REE, FHTIUAA, F20034, BB RXE . REE RBHALKRT

Yk ki AL, Tk, 2011464258 .
158 Korekata interview with Hu X, Hebei, 25 June, 2011.
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, ’fd/’:‘]"é"é\%o » 159

However, if petitioning locally has limited results, many petitioners choose to go to
Beijing. "We're too close to Beijing, and the government can't stay on top of what
we're up to. We just rent a van and go—by the time they figure it out it's too late.
They've got this bus now where you can take a dozen people, it's only 200 kuai to get
to the national petitioning office. The government gives you money and then you

come back, so why not do it?"*°

BT LT S, P B A R AL R B Je 5 BURAB A 69
FAR—— BT IR SR LA BT R E L. — L ITHER: RN
R LR A 50034k, ARBRARANELIE, @, LAZIHELFE, TATR
@O » 161
Since petitioning reflects badly on the performance evaluation of local officials, it can
sometimes turn into a competition between officials and local residents—sometimes
leading to a situation in which residents petition multiple times to get payments. As
one person said, "Every time we petition it costs us about 500 kuaij, to pay for
transportation and loss of income. So they have to give us money to come home,

otherwise we won't come back."?

=AU, W R TRAREFT, A Livkmrdsnm, A
B RAT T BE S o R B FTE 6 3] 3L B A A AR A B 3L R . 200944
R AEEZAG T RAL S By, RF. &R T LT, 12R] ) #0304
BRABERT . BI7E KRG BUFAT TR B 6 £ F Foid J7 B AR T gk
To e R A A B AR LEE R EBUF L5, X ERFNA—F, ZHH
#O 164
In other cases, authorities may both pay someone off and retaliate with criminal
charges. Liu, a man from Henan, was infected with HIV through a blood donation. In
2009, in order to get funds to help with cost of living and medical care, he began to
petition, but with no result. He decided to petition in Beijing, but on arriving in
Zhengzhou he was immediately detained and sent home. After his forcible return,
the authorities addressed his need for financial assistance.'®® However, because he
had taken other people living with HIV/AIDS to petition with him, Liu was given a
one-year prison sentence and a two-year suspended sentence.*®®

e B — e LT, LW&&%ﬁAA&%%\%,%X%H%%@&O
J:W&&/\)%Uw B G, HaBUTNE £, PTUAKR 6 S BUFEEN Ly
AR TR ﬁfﬁﬁﬁﬁ%&ﬂﬁiw%,iﬁ BN AN By, —

POk R AE, Tk, 2011464258 .
160 |, .
Ibid.
Ol oRi AL, ATk, 201146A25H .
182 worekata interview with Hu X, Hebei, 25 June, 2011.
130k ok i) &, W, 2011457A58 .
40 ki) £, JR, 2011457A58 .
185 Korekata interview with Liu X, Beijing, 5 July, 2011.
16 |bid.
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WAV AR AR B R ) LG AT A

In still other cases, petitioning can lead to abuses instead of payments. Because
petitioning can negatively affect the image of a locality and can affect officials'
evaluations by more senior officials, some local authorities can be extremely anxious
about petitioning, and some may use harsh methods towards petitioners to
discourage it. Some petitioners report that they have experienced violence or rough
treatment.

i, B RNMETHTEER, TBFLALNENRERZHT

— AN IR, T AR EAT AR, B L R B R L B
A ERB . 2EFERRELRZHREC ARG EE LR LT, FRF, £
L W BT AP AE R0 — R F B T8

In Hubei, victims we interviewed said that the local authorities had appointed
"assistance units" to each person living with HIV/AIDS in their town. **° Ostensibly
the "assistance units" are supposed to give each person living with HIV/AIDS one-on-
one living assistance. But in reality, we were told, the assistance units focus on
ensuring that people living with HIV/AIDS do not petition or make trouble for the
local authorities. *"°

A A, 1148 fy o  Fe 3 R 69 2 F 4 /2200855 1B K E S ALK 4 hg af
X A e R B R e oo MR LB REIE, B2 RITHRENR. “XA
BUF, A TiHEIANEE, RAEH5BRANFT, T AL RfiEd 24225, %
Tkkﬁﬁ%o”m“mAAﬁH&mfAA,m&M%@TO”W X ik
HFWHET —MA
In Hebei, eleven people infected with HIV through blood donations planned to use
Premier Wen Jiabao's 2008 visit to their region to protest and share their problems
with him. They were unable to see him. Chen, one of the group, told us, "This
government, they want to control this situation. Right now, towards us, they sprayed
| don't know what kind of drug on us, sprayed something that made us dazed."”* "A
bunch of people ganged up on, pushed us over."*’* Chen said that this group was
detained for one month.

p=:

n&w}

e

Ra, BURZREMANERIL, ABEARMGE 4—57 LiiMe. HrH .
“URAERMNAT K, BN, RNBRARET, AFHLZIREA. 7
A —ER 5, A RAFHAT A J—_w, AH B2 REIE, ﬁﬁﬂ%jﬂ'?;}f
A dn R Fe 0 IR AR T LR AT AR, EEW AR EER G EFH—, 2%

Wik iF 2 &, #ab, 201147 A208 .

68 0k Ry 2, @k, 2011474208 .

189 orekata interview with Wu X, Hubei, 20 July, 2011.
70 |bid.

Vi Rib R, AT, 201146 A1H .
Vg kiy £, 4k, 201146 A18 .

173 korekata interview with Chen X, Hebei, 1 June, 2011.
4 Ibid.

VS Mk kiR, AT, 201146A18 .
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FHEMREMNET 2 M BGREBUTIE, TN F 28 AW, AL R
Biesm, 1°

Eventually, the government required that they sign an agreement in which each
individual received 40,000 to 50,000 CNY (approx. USD S$6350 to $7940) in
compensation. Chen told us, "At the time, this 40,000 kuai, they told us, if you don't
sign, no one will get out of detention."*’” As part of the agreement, they were not to
sue, petition, or ask for any more compensation. In addition, any evidence of their
infection with HIV through blood donations had to immediately be turned over to
the health bureau. Normally, a copy of a signed contract should be given to each
party, but in this case the victims told us that after they had signed their contract the
government representatives took it away, and would not allow the people living with
HIV/AIDS to keep a copy.*’®

MZEHNEEZYEF, WwREIHERER, EEZ@HARKABNAT,
A iz 8w 2 R w iy, mE, P
Afterwards, they told us, when there were major occasions such as the Olympics or
National Day, the county sends people to keep an eye on them to prevent them from
going to the city or to Beijing to petition and make trouble.*®°

sF Ear. APk g CRNEBBEX LT ME, BUTEZEE.

BUFMIEA L L. RMAAE (5) £, % (5) —HEAADS. &
(B) —#HEZEAWF. Zi5h. PREGH. HEL (5id42) 89, 7 ¥
One of the group of petitioners, a man named She, said, "Whenever we think again
about going to petition, the government always stops us, the government won't let
us petition. All we can do is write a letter here, write a letter there, and we never get
anything back. We've written to the [local] petitioning office, the central
government's Office of Letters and Petitions, we've tried them all."*

i fE 36y By, BRI ZAR A R AR R RF LA L. A AE
X3t “EMEFRZAEREK, 3L TFTRAM, BAHZBE, LA DE.
TREGK, RXARRZENT K. LEAEGE L0 LRN & LR UK _E7R)LEK
, i EX Lir, XB5RARMN—EXRZEEA . LAEHLRANGE LM
32(_,7}:-7,‘0 s 183
At the local levels, it is common that government agencies pass cases back and forth
without resolving them. Mr. She said, "We've gone to see the head of the health
bureau, and he said, “If the city health chief doesn't approve it, what can | do?
There's nothing | can do. | report to the city health chief, he doesn't report to me.""

VO Rz, Tk, 201146H18 .

177 korekata interview with Chen X, Hebei, 1 June, 2011.
178 Korekata interview with Du X, Hebei, 1 June, 2011.
VO Mk kb EE, Ak, 20114618

180 korekata interview with Chen X, Hebei, 1 June, 2011.
Bl ik kAL, Tk, 201146H18 .

182 K orekata interview with Du X, Hebei, 1 June, 2011.
kR EE, Tk, 201166H18.
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The answer we get is always 'You want to go over my head, then go for it, go up to
the State Council if you want, it has nothing to do with me'—that's the answer we
always get from the health bureau."*®*

A — LB R RXFELINZ T R LG RE, 3 S a kA%
HEBFSEW, THEARERMNERERBRE RNEIRTER, 2—H%
HER. BRI TREFN, BFHIOAEFTIR S ERERER R, 18
Similarly, the parents of a Henan child infected with HIV through a blood transfusion
reported that an employee of the Legal Aid Center of the local Bureau of Justice told
them to take it up with the hospital. When the parents went to the hospital, they got
no result. Eventually they went to the Office of Letters and Petitions, and the staff of
that office told them to take the case to court."®®

— TR FEAR, NELZIRPEHE. BIT, FIFY
NEARR 631G IR —HE B Ry, 20 I8A RATAL AT 2o
In other cases, people infected with HIV through the blood disaster who attempted
to petition reported to us that they had been detained, beaten, and told to take up
their cases with one agency after another, without any resolution.

AT, EZLTRBE T AT RKMFE B RE, LTRSS A
BE A, RMNAEX LR TRALLHOANE,
Finally, in Shanxi Province, where high mountains cut off villages and make
communication with the outside world difficult, we encountered the case that
seemed the most hopeless of all.

— LA ERM & RT iR R, §REIHEEZRBEL, 257
JURAR KT E4E, A T34 & B4 EPEAR Rdmid . " b8 £ X344 2
EEFTEX LG, “BABX—ABEREFTELILTHR, TRTRLAETE
5]‘1\0 s 188
One Shanxi villager who contracted with HIV through a hospital blood transfusion
told us that she had tried to bring up the situation with the village chief, but that
every time she went to the chief's office, the door was locked, and she couldn't even
find out when the [more senior] Community Party officials of the village were
supposed to be at work.™®® She didn't try to go to the township or the city to petition,
"because taking the bus there costs twenty or thirty kuai, and it might not get me
anywhere."*?°

ApiRde b, X Gdade i M7 Lm 2 EE S PR A L L

184 Korekata interview Chen X, Hebei, 1 June, 2011.
I HREBY , RAM. AAMARE, Wik EET S AH.
186 Wang X, “Statement”. No date. Personal statement on file at Korekata AIDS Law Center.
Wk ki gk, LG, 2011477188 .
Bk Rk, LG, 201147 A188 .
122 Korekata interview with Dang X, Shanxi, 18 July, 2011.
1bid.
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TR RAATHA, METLZFH, EAEMT—AE H e & R RAFIEAZ
The woman we spoke with knew seven other Shanxi people who had tried to
petition and do something about their case, but among these seven, not one person
had obtained any compensation for his infection with HIV through a blood
transfusion.

BT AT EAT XA B ALIE T B E, BRSO L HR LR T

o WHEEEREEXPHFHRRK, BAFTZE o9 HRE, WL THGLE
kB TARBREEG S .

Stigma surrounding HIV in the village is intense, and most of the people living with
HIV/AIDS in the village are unwilling to make that fact known to the others. Chang, a
woman we spoke with, did not even want to apply for social security payments,
because she would have had to explain why, and she was afraid to let others know
that she was living with HIV.'*?

NREFR TR BUFGRA], BRiRT R EFEHEMNELTGEIREP R,

BRI B AR ik, S LI RIUR 6 R A i H . BBl T % F
HELHBUFHFR, BBUFLAAZELEG Libm S THX—FMA, 48
BT T Mk, LiphmET XFHXAZF MAYF @ R4,
Citizens have the right to appeal and to ask for financial assistance. But those who
have petitioned for help because of the blood disaster have discovered that
government offices push the responsibility onto one another, or use harsh methods
to repress petitioners and keep them under control. Petitioning has worsened the
conflict between victims and the local governments, yet at the same time, it has
made the government more aware of their issues and pushed some officials to
resolve them. Petitioning has also increased the financial and psychological burden
on victims of the blood disaster.

THR—LL5EF L0 EEMNR . BN AFR—AAREER, § 5K
B4, R i A PRAEFITEG.JUER, BN RM2AKS %R EG#
%, BEAEAR LM, RiFEMERGZ T Hiv EE KR & Fo k2,

5 193

EAVAA, PEEAMEZE T —ANRAEGIMERRIIIE, A 2 FHMN
RAE AT E 70 X
One lJilin victim who has petitioned for many years said, "We...have been using the
law to defend our rights for five years, and we have petitioned over and over again
at the county, district, city, province and national government offices.... These past
years, we have not only had to put up with the ravages of this illness, but also the
tremendous psychological and financial damage caused by petitioning." *** For this

191

Wk TF L, L&, 2011474188 .

192 orekata interview with Cha ng X, Shanxi, 18 July, 2011.

PR, AR, TROH—FEY , 2007487 A108 , HEHRLEEE T HM.

¥4 7hu X, “Letter to the Governor and the mayor,” July 10, 2007. Letter on file at Korekata AIDS Law Center.
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reason, we need to establish a systematic approach to providing compensation and
assistance to victims of the blood disaster.

EEAN S EFIE SRR ARAER, @ Ly SRR EREF M, £
XHHEALT, R A ZARDGAERT F ek Ko
The law should facilitate justice, but it has not done so, and petitioning is also not
resolving the fundamental problems. In this situation, petitioning has actually
deepened the social contradictions and conflicts.

B B A W)

International Standards

ARIEF B P A F 0 — B R AR, T FHFA RGN AR 6 LR
Ho
Under several international human rights laws to which China is a signatory, victims
have a fundamental right to remedy and to reparations.

TEAEAKESEANRABD, A XHXFMEASTEMELY CBRARE
T . (ERAMEEZTY B, “HBREIIEEITRTEGERIBAEZZEF
B, AT AH Al A% 69 B Rk e AT X AP EAT AR AR 7 1
The Universal Declaration of Human Rights, which China must uphold as a member
of the United Nations, states that “Everyone has the right to an effective remedy by
the competent national tribunals for acts violating the fundamental rights.”**®

FE 4 EA S AP G) CNRBA R BUE A B R ALY |, BT —
WARAC T Z AL ARG A, “H T3 A 20948 o 7 REDRESSZ—
KIEEGABMM, TRRXEARZRE L FH EFe4 8. REDRESSIAA, A
MERR “TEFATHAEHENIER, BIAMER LM T A E0IRGE, X
HAAARIFEFERL, ARBITERREGEF AR LA o PP @dk
XH, EREINA, AdREZAE “E507 (MARAERMERY) , 7B L4
BARRB IR, mBERAELAA, IREZBIELTETLESEf G KT 7
& ag a4 . 10
China has signed, though not ratified, the International Covenant on Civil and
Political Rights (ICCPR), which provides that states parties must undertake to ensure
individuals whose rights are violated under the Covenant “shall have an effective
remedy.””*° According to REDRESS, a British human rights organization that focuses

R RARMEET, AL, BAE KXA19484512 A10 B £217A(11) 5 & BG83 5504 .

1% Article 8, Universal Declaration of Human Rights (UDHR), G.A. res. 217A (1), U.N. Doc A/810 at 71 (1948).
YWONRBUEBA BRAY, $ =4, BHAE KA1996412 A16 B £2200A (XXI)F il it

198 REDRESS, Justice for Victims: The ICC's Reparations mandate, ¥ E 43, 2011454 , p.12, Mik:
http://www.redress.org/downloads/publications/REDRESS ICC Reparations may2011.pdf

199 REDRESS, Justice for Victims, p. 12.

200 Article 2(3)(a), (b) and (c), International Covenant on Civil and Political Rights (ICCPR), GA res. 2200A (XXI), UN
Doc. A/6316 (1966); 999 UNTS 171; 6 ILM 368 (1967).
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on justice and reparations to victims of rights abuses, the Human Rights Committee
“has developed the normative framework for reparation through its quasi-judicial
function, issuing ‘views’ on individual complaints and ‘observations’ on States’
submissions through its reporting procedure.””*! Through these statements, the
Committee has established that reparations should be “appropriate” (i.e., not purely
symbolic), and that administrative remedies are not adequate and effective
substitutes for reparations; the Committee has also established that reparations
should compensate victims for psychological harm as well as physical harm.2%2

KAE kG R ERAR GRS ZiE RERAE ZNETAZEFLEFZ
%ﬁ%%%ﬂ%ﬂﬁﬁwﬁﬁw>(%%«%ﬁﬁw»)§¢%@LT@%ﬁ
H A ARBAE ERBANA FEFE 2O GERENY st EH#TT 2L

%%%%ﬁ@%%ﬁﬂ%ﬁ&@ﬁkﬂ%ﬁ??ﬁ&@ﬁkiix%%
FARTAAREERE, GG ol AHRE. ZRMREIEA
ﬁﬂxﬂﬂ?ﬁ%%%Aﬁ%%oﬁ%ﬁ,ﬁ%@ﬂ%,ip%%a%
HBSEENAZEZRITHEAAUARE G FRAABL T HBE P62
EH R ERAST A Rl 2 RE G A ™
The UN Basic Principles and Guidelines on the Right to Reparation for Victims of
Gross Violations of Human Rights and Humanitarian Law (or the Basic Principles)
reaffirms and elaborates on the legal obligation of states to provide reparations for
human rights abuses.?®® The Basic Principles defines victims as follows:

Victims are persons who individually or collectively suffered harm, including
physical or mental injury, emotional suffering, economic loss or substantial
impairment of their fundamental rights...Where appropriate, and in
accordance with domestic law, the term “victim” also includes the
immediate family or dependents of the direct victim and persons who have
suffered harm in intervening to assist victims in distress [emphasis added].2%

AR ELFETR 2 ) 22 ARIE REDRESS, I ABEMY @3 TUATIUAG @ :

o BEWAERMMERA, “HEXBEALT, 5 LK, KK
B P 69T X, ARMI RIS R EIET

o HR, “RTaB2FHFRILINRAMEFREFARER® ZiERE
FRAGE 2 SUEAT A Z AR KRS

o R, B3 “Q@QFSHE; (b)RkEMNE, AR LA, HFEMNEF
ARRA, (VWA MEFRARE, CQHBANBH T K, (AP F

201 REDRESS, Justice for Victims, page 12.

2% |bid.

P g FRAARES, MRERERAMEFT EikRERAR 2SR A % FE T LA R
SR Fa e ) 2005#7 A 258 £38K &Ko

20% REDRESS, Justice for Victims, p. 16.

% Basic Principles and Guidelines on the Right to Reparation for Victims of Gross Violations of Human Rights and
Humanitarian Law

206 REDRESS, Justice for Victims, p. 16.
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What should reparations include? According to REDRESS, the Basic Principles and
Guidelines stipulations can be understood as follows:

* Procedural and substantive rights: “in some instances, the procedural
remedy, in the form of an effective investigation and trial, may in and of itself
constitute full or partial reparation”;

¢ Restitution, or “the act of restoring the victim, to the extent possible, to the
original situation before the violation, crime or injury occurred”;

* Compensation, including “(a) Physical or mental harm; (b) Lost opportunities,
including employment, education and social benefits; (c) Material damages
and loss of earnings, including loss of earning potential; (d) Moral damage; (e)
Costs required for legal or expert assistance, medicine and medical services,
and psychological and social services”;

* Rehabilitation, including “medical and psychological care as well as legal and
social services”;

¢ Satisfaction and guarantees of non-repetition, which can include such
measures as public disclosure of the truth (provided that such disclosure does
not further harm the victim or the victim’s family), a public apology, and/or
commemorations and tributes to the victims.?%

T E ‘WX BURA R R SR E B YE T A A ], 2
I &R AR B ARG R AT R o, AFA R A BUTAT A i B8 sk R &
Fo ZBEREE—FATBR LYK, mRBARER 26T, FTELEGHIKLZ
TR B8,
China’s “Four Free, One Care” policy provides access to antiretroviral treatment and
other benefits to all people living with HIV/AIDS in China without distinguishing
those infected with HIV through the actions of state actors. It is an administrative
remedy and in accordance with the Human Rights Committee’s previous judgments,
it does not qualify as a form of reparation.

Ede KR LT, PEEBOEERATRERETEL FRANORA, @
WAL R 5 0B, AR EH RS A L ATd 26 71 X695 F 3k
BRSO EAL, AR T EFHNRE, X ERGFTL, HF2FHEREL
Faith G AV Z R B R Io BB, W ET KA F 4 A8 %0 B AL
As this report shows, the weak legal system is failing to give victims the procedural
rights that would help to partially constitute reparations and that would ensure they

207 REDRESS, Justice for Victims, p. 9-13.
208 REDRESS, Justice for Victims, p. 9-13.
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gain adequate compensation for the multiple forms of harm they have suffered. The
silence imposed on discussions of the blood disaster, when combined with the
stigma surrounding the epidemic has also denied victims their rights to rehabilitation
and to satisfaction, including public acknowledgment of the truth they experienced,
of their suffering, and public commemoration of the many victims lost.

33— ANERAMEIA], RALARR X 2 | PR B & 2 KA 89 K AR,
AT ek EEREA A LR, R AL d B A A A LI REM A R A
AT E R AN
By establishing a national mechanism to provide reparations and restitution to
victims of the blood disaster, China can not only uphold its human rights obligations,
but also establish a new international standard for providing right to redress and
compensation to a disaster.
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IV  BUREW

Policy Recommendations

2012441, —/NWH RAaEIf 4R 69 TAE D — I X T 2 B RAME K
FOREGGARAER] T o XM RFRIALARGRE, 5257 BMNIEHA
2007-4F 69 4R <MbLh3g e EFRRRT FFHAAEZRY | LEET KRS
FAGIEDL
In early 2012, a working group of Chinese policy experts, lawyers and government
advisors circulated a draft proposal for comment that recommended establishing a
national compensation plan. This proposal, now going before China’s legislators,
incorporates some of our suggestions below, as well as drawing extensively on a
2007 Asia Catalyst report, AIDS Blood Scandals: What China Can Learn From the
World’s Mistakes.

AE I PN Ay ZRMNOARERZE, ARELAN T HRIBERAIAT
b EEE. BIRFEERFAENGLEREMR, AR LIRTFT LT ELEERLGH
R, AEELMERALEEMNREGZEFHY], NPT EAT 58020

Having shared our recommendations with this working group, this report now shares
them with the public. Based on our understanding of Chinese laws and standards,
international laws and standards, our research into the experiences of the blood
disaster survivors, and both the positive and negative examples set by other
countries that have also survived blood disasters, we recommend a plan that
includes three parts:

o At iiRiE R A A% FE AR IR S Aol JE GG
o HE—ABRIMEBUR, MRMBRTEHRGE R
o B

* An independent investigation to establish once and for all the scope of the
disaster;

* A comprehensive national compensation policy that would fully resolve the
financial needs and demands of the disaster's victims;

* An apology by the government to the victims.

—7 @, BMEREIAMEALTERS T@OEANFTR. 25 —F @,
RV AR ALK, T BUR A fn R 0T Fe 89 P L S ATIEAE fy RR AR,
R TRTRF TREALZAR IR TAMEEA L ENT M. BAT, REH
AR RREAEERIELTEZEN, THRLETH. FHAENFN LY AR
B FFAERmZAEF Ry b hEdaiMEAE, A& AR
Rk RIRHANF G A7 L A28 354F, SEFR B R M fie LA A0 AR B KRR .
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On the one hand, we understand that the resources required to establish such a
comprehensive compensation fund are significant. But on the other hand, our
research suggests that the state is currently expending perhaps equal, and arguably
even greater resources in delayed trials, repeated payouts to petitioners, meeting
with victims by multiple agencies to hear their repeated claims, and management of
conflicts and disagreements that arise as a result. A compensation fund that existed
for a limited time and that resolved most cases successfully could, in the long run,
actually be more efficient as a use of state resources than the current approach.

XL ELETZNERNET, hRFEGTEE, NG TEFAR, AR
LAEIOFRA L EZRERT M AL ZETHZHEMAGA ST R, AR
gAﬁé,E%%ﬁw%@&kAM%,%émmﬁﬁﬁﬁi%kkoﬁ@w
AL —ANRIF IS, S aRBAFLZ AT, LR Likmia X695 % F g
o
Above all, the recommendations we make would enable victims of the disaster, their
families and communities, officials of conscience who did not fully understand
HIV/AIDS in the 1990s and who now feel regret and concern for the well-being of the
disaster's victims, and Chinese society as a whole, an opportunity to address the
disaster, resolve it, and move on into the future with a clear conscience. It also
provides an excellent opportunity to educate the public about HIV/AIDS and to
reduce stigma and discrimination.

YRS FEARRT 25 CEPAXFHZ @ R4z, 12X/ Z T

VARRRG . 0F KB RAARG P RARET —Ma, kA E L — Ak
HEFBMOGFHER. M AEIANTEP, AWSEPTEEI LM TH, AHEMAE
B KT R B R F4, BT — /MR FR G X,
The disaster is currently a financial, psychological, and social burden on China, but it
does not have to be one. The mistakes of the 1990s provide an opportunity to all of
us today to establish a new model for China's approach to social problems—and in
the process, an opportunity for China to exercise global leadership by acting as a
model for other countries to handle similar national disasters.

BN—: MhRFT REOLEFEEAZTEAZ

Recommendation 1: Hold an Investigation to Establish the Number of Victims

iR EAEZACKRTSE, LR FTEALEZARGHA G, ZEF
@&#ﬂk/ﬁxfﬁn¢ﬁm£%% {8 T o 75 Je ik — Rk LR 4
FABKS G RAE, BUFEATFRESR AL, A G —KAE 220045 427
%%E%ﬁﬁ% i AR IFREE, Mg EEAKMN25FY, RIEZIALHY

T B RESEAEREY , NGOCN.net (M3k) o % BA: 2011411 A158 . Mak:
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BEWIRE, TEEAHMSETH60,840A, "OIXANKIETR AL, 124 TH
HBUFE B AR, BRANE KB R AL Bk, 3T E R &
EAR B RN EL, FARCEZEEN T, TEARAHGALTK
Vo

The blood disaster took place more than a decade ago, but up until now we have not
had a complete count of the number of victims. Although China publishes an annual
report on the HIV/AIDS situation and related statistics, the extensive scope of the
blood disaster and the number of people affected by the disaster have yet to be fully
investigated. A one-time report in 2004 on the spread of HIV through paid blood
donations in Henan Province reported that there were only 25,000 victims.**! The
current proposal before the government estimates 60,840 victims.**? This may be
accurate, but the record some local governments had at the time of covering up the
blood disaster is cause for concern. In addition, there is no accurate survey data on
the number of people infected through hospital blood and blood products who died
as a result.

EAVIAA, VAR FE ARG R AR, FALZATHLARNZEH
B RS, PR % A e i S Y v A AL B TR 2 6 . T
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o LTI % E K 6 TR A4S
In our view, as a basis for resolving this issue, and avoiding future social conflict with
those unsatisfied with the government’s estimate, we urge the government to hold
an independent investigation of the number of people infected through
contaminated blood and blood products. The Ministry of Health could partner with
local non-governmental organizations in order to gather complete statistics. This
investigation should include efforts to document:

* People who contracted HIV through paid blood donations,

* People who contracted HIV through transfusions of contaminated blood and
blood products,

* Their sexual partners and children who may have contracted HIV through
secondary transmission.

= gIEARLMEEL

Recommendation 2: Establish a Compensation Fund

http://www.ngocn.net/?action-viewnews-itemid-2605 o

M gpge . BAVBF CETHEZGE R S k] B R R AR A A AUH B L
P E 423 b3 http://www.bjrrforum.org/China AIDS. 717 B #1: 201242 A16H .

o Zhang Ke, Investigation Into Five Years of HIV/AIDS in Henan, NGOCN. net [website]. Accessed November 15,

2011: http://www.ngocn.net/?action-viewnews-itemid-2605.
21

2

Qiu Renzong, Zhai Xiaomei, et. al., “Views On the Establishment of Insurance and Compensation Mechanisms
for the Medical Transfusion of HIV-Infected Blood or Blood Products,” China Red Ribbon Forum, posted on
http://www.bjrrforum.org/, accessed February 16, 2012.
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We recommend that Chinese leaders pass laws to establish an agency responsible
for compensating people infected with HIV/AIDS through the blood disaster. The
agency should be established under the leadership of the Ministry of Health, working
with relevant agencies (such as the courts), to establish a national compensation
mechanism. The government should promulgate regulations to create a framework
and a legal basis for the mechanism. The compensation fund should be established
for a set period of time; once the fund has settled all the claims, the fund should
close. This will also help to manage and limit government expenditures.

BRI NES SRELT, FHINETEGANFEF, ATX—F
AR T BN, RAVAA A TIR LB KR EIAT TF TR H
A0 ZR X AN G P IR
The compensation mechanism should be established in Beijing with an office there
that accepts all applications for compensation. Because of the sensitivity around this
issue at the local level, we believe that an office in Beijing will be more independent
and fair in its management of applications than would local offices.

RN BRLAMER S, RAARS X FTH XA BT HFEEZFR
WAz, f2de KRIRE ST, REFATRAZRFHIREFTEI —F R,
W By TR AR RS, T AL RER L EE KA TR AR
BuyE, LR ER R ETHN, mARTHTBUTRSHERHAE, K
F—siME, e PR, XEPFGIMER S B A —KREY, TEHFLZZ
Ja B ERIIEYEFR o AR RGRIFAR VA TR R AT G2 09 % F 4 R,
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, ERARXXFHART FEFF R,

We recommend a national fund because the legal system has failed to meet the
needs of the large number of victims of this disaster. Many victims have attempted
to use the legal system to obtain compensation, and as this report documents, they
have encountered numerous procedural problems. The legal process is time-
consuming and ineffective. Others have obtained compensation through one-time
settlements negotiated with local government or local hospitals, and these small
settlements have been insufficient to meet their needs. If those who have only small
compensation or no compensation at all are denied legal redress, they have no
means to obtain compensation except petitioning, which can in turn lead to conflict.

o, B2, BERFREEEARRBERR, mibE s FM2
EeZHFE P LHFR.
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Furthermore, international experience has shown that allowing processes to play out
in court is far more wasteful of government resources than a fund that pays out
compensation directly.

122, XHFRBRAFRTRALR A, FAELEFHREGIFANER
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ez EF3HERAMLFLT—FHFX, B2 ELMENTEZETHI, HT R/
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However, this does not relieve the courts of their obligations to protect victims'
rights to sue if they so choose. Once the compensation fund is established, victims
should be able to choose whether to accept the package offered through the
compensation fund, or to choose to sue for compensation, but should not be able to
do both. If they accept the compensation package, the agreement they sign should
stipulate that they cannot sue in the courts, and if they choose to sue they may not
apply to the compensation fund.

AT A FRASERGEBRR T RNG % 0BT EY ARG Z
The following recommendations on management of the fund are drawn from our
own experiences working with those directly affected by the disaster.

1. kR P55
1. Public Announcement and Application Process

EAM 2 AN, LHBUFTRAMEE 0 RTEGHFEL, UMk L F
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As experience has shown that local authorities may attempt to cover up the blood
disaster out of a desire to protect their reputations, it is important that the
compensation fund should be announced in multiple forms of media, including
television, newspapers, radio, and the internet, in order to advise everyone who has
received a blood transfusion, donated blood or used blood products to test for HIV
and other blood-borne pathogens such as hepatitis B and hepatitis C. The
government should ensure that all such testing is confidential and voluntary, and
that tests are accompanied by information and counseling on treatment and related
services.

R%ZEFLTAZYRAK, BFKFEAL, MASTRLFEE LA
fER W P AT HFRITYH, AFETREINEL, RFFFHT9H. &
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Many victims of the blood disaster live in remote rural areas, and have a low level of
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education. The fund should therefore permit individuals to choose whether to go to
the fund office in person to apply, or to apply by mail or the Internet. The fund
should establish a toll-free phone number that individuals can call to gather
information about how to apply. We recommend making the application form short
and simple, to make it easy for people with limited education to apply.

2. FHRIEY]
2. Eligibility and Evidence
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In order to minimize the amount of time and resources spent on managing the fund,
we recommend minimizing the resources spent on investigating and managing each
individual case, and also avoiding potential future petitioning and other conflicts, by
making eligibility as broad as possible from the outset. Any person living with
HIV/AIDS should only need to provide evidence that she or he has experienced one
of the following circumstances:

* Received a blood transfusion or blood products

* Donated or sold blood

* Secondary transmission, i.e. evidence of exposure to someone who had
previously donated blood or received a blood transfusion or used blood
products.

BAVIE ZAF I, R AIEE R B ek T, AAEATE RA L — AR
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We recommend this approach because issues of evidence and proof are extremely
complex issues in any country. As the blood disaster took place many years ago, it
will be difficult for most victims to meet a higher standard of evidence. Furthermore,
setting eligibility criteria too narrowly will only create a basis for future conflict,
petitioning, and litigation.
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In terms of the type of evidence required, we recommend that those applying to the
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fund provide evidence of HIV status (i.e., a test result or prescription for ARVs),
evidence of a hospital stay or blood transfusion, and any other related materials.

T e EBEIFINRIAME T XKEFREN TS, o RTEFYGREIEAR
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As for those who have already obtained compensation through litigation or through
private settlements, if the compensation package already awarded is more than that
offered by the compensation fund, it should be implemented as it stands. If it is less
than the package offered by the compensation fund, then it should be supplemented
by the compensation fund.

3. FXAGRER

3. Dispute Resolution
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The process of struggling for compensation has already been long and arduous,
prone to dispute over basic points of fact. Thus we recommend that the
compensation fund office include a dedicated oversight committee in order to
resolve any problems or disputes that occur around the compensation process. The
committee should include representatives of the victims, lawyers, government
representatives, and NGO representatives. This committee should hold independent
investigations and issue binding decisions in cases in which:

* Applications are denied; or
* Applications are accepted, but there are problems in implementation.

4. JEEITAE
4. Compensation Standards
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Our interviews showed that in Heilongjiang Province, the compensation package
received by victims actually came close to meeting all their needs. Thus we
recommend offering comprehensive compensation to all victims who contracted HIV
through the blood disaster that includes:
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* One-time compensation for emotional harm of between 100,000 and 300,000
CNY [USD $15,773 to $47,319]

* Monthly compensation for life based on local cost-of-living expenses that
includes loss of income, treatment costs, hospital costs, nutritional costs,
counseling, and other support needed by the family, such as educational costs
for children;

* And for those who contracted HIV through the blood disaster and who died as
a result, compensation for death according to legal standards, and cost of
funeral expenses;

* Those who were infected with hepatitis C should be given an additional one-

time compensation of 100,000 CNY [approx. USD $15,873].
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We recommend a system that combines one-time payments with monthly payments
for several reasons. Many people living with HIV/AIDS as a result of the blood
disaster have already amassed debts (including livelihood debts and medical debts)
that a one-time payment could help to resolve. However, they should have monthly
payments as well. First, HIV/AIDS is a lifelong condition that requires lifelong care.
Second, we are concerned about the risk of victims spending lump sums quickly,
especially as the prospect of large payments of cash could attract unscrupulous
people who attempt to cheat them of their funds, leaving them in hardship again.
Monthly payments are more likely to provide the victims with long-term security.

BN AXFAEXER

Recommendation 3: An Official Statement of Apology
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http://www.bjrrforum.org/rdry/34515.htm.
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There are generally two opinions about addressing potential criminal responsibility
attached to the blood disaster. Some people believe that government officials of the
time should be held accountable. 2*° Others believe that the issue could be handled
under the "no-fault" principle and that no criminal accountability should apply.*” Or
as some have put it, "Put the issue of criminal responsibility aside for now, and first
address the basic needs of victims for compensation and medical assistance." '8
Other challenges apply to assigning criminal responsibility: The disaster took place
quite a few years ago, and many officials who were involved at the time have now
retired, while some have even passed away. Holding them accountable would be
difficult.
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In our opinion, the responsibility for the blood disaster is quite widespread, and the
number of people potentially facing criminal responsibility could be great. It could
include local blood brokers (the "blood heads"), local health officials, and even the
local health system. In addition, since the disaster happened many years ago,
gathering evidence will be difficult. As feeling is strong about the issue among
victims and the general public, popular opinion could influence the ability to have a
fair trial.
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Additionally, the victims interviewed by Korekata AIDS Law Center expressed to us
that they urgently need compensation. The blood disaster has profoundly affected
them and their families. Our view is that the victims' demands should be at the
center of our response, and that it is urgent to provide them with compensation so
that they and their families can survive.
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218 pMinutes of the 2011 Beijing Red Ribbon Forum Conference, July 22, 2011. Available online at
http://www.bjrrforum.org/rdry/34515.htm.

Y7 Minutes of the 2011 Beijing Red Ribbon Forum Conference, July 22, 2011.
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At the same time, we recommend that the government publicly acknowledge the
blood disaster to the public, and should apologize to the victims. In other countries,
such as Japan,”?? France,”?® and Canada,?®* where blood disasters took place, the
government not only held full investigations of the disaster and provided
compensation to victims, but they also held some officials accountable and
apologized to the public. Additionally, the U.S. government apologized publically for
transmitting sexually-transmitted diseases to hundreds of Guatemalan citizens in
1946. The Chinese government could consider these examples of public apologies.
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The media attention around this statement of apology may also provide victims with
the opportunity to describe their painful experiences, and in the process will help to
reduce the stigma surrounding HIV/AIDS in China.
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The statement can help to heal the national wound created by the blood disaster,
can help to ensure that such a disaster never happen again, and should be issued at
the same time that China announces the establishment of the national
compensation fund.
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222 AIDS Blood Scandals: What China Can Learn from the World’s Mistakes. New York: Asia Catalyst Report, 2007.
223 Cheng Zongzhang, “Liability and Compensation of Blood Safety Responsibility in Western Countries”, Clinical
Misdiagnosis. Volume 15(1): 2002; p23.

24 Ya ng Shilong, “Canadian Judge Rules Defendant Not Guilty in Blood Contamination.” Xinhua News, 2 October
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Korekata AIDS Law Center aims to defend the rights of people affected by
HIVA/AIDS, and to advance the development of Chinese rule of law. Through
casework, publications, advocacy and workshops, we promote access to and
participation of people affected by HIV/AIDS in China’s development legal system.
Our issues include combating discrimination, advocating for compensation for
people infected with HIV through hospital blood transfusion, advocating for
treatment access, and promoting respect for the rights of vulnerable communities.
Contact us: 86-10-84034803. Address: No.18 Da Shigiao Hutong, Gulou Ave, 100009.
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Asia Catalyst works with grassroots groups from marginalized communities in East
and Southeast Asia that promote the right to health. We believe that the best way to
promote human rights is to begin by building transparency, equality and
accountability into nonprofit organizational management. By coaching our partners
to build strong and stable organizations, we help them to become powerful and
effective rights advocates. For more information, please see www.asiacatalyst.org.
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